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Tun preſent Eſſay is, as the number ſubjoined to it 
imports, but a fragment of a much more extenſive 
work, the deſign of which embraced the whole 
theory of the diſcipline and mode of procedure 
moſt proper to be obſerved in all n of political 
aſſemblies. 

What gave riſe to it was the notification that had 


been given of the then approaching meeting of the 
French States-General, ſince termed the National 
Aſſembly. 440 

As to the particular matter of the preſent Eſſay, 
preceded, as it required to be, by ſeveral other mat- 
ters, as well in reſpect to the chronological order 
of the ſubjects treated of, as in reſpect to the order 
that ſeemed moſt favourable to inveſtigation, it pre- 
ſented itſelf as ſecond to none in the order of 
importance. 
What was more, the very rules that ſuggeſted 


themſelves as neceſſary to eyery affembly, turned 
A | N 
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out to i the very rules actually obſerved in both 
aſſemblies of the Britiſh Legiſlature, What theory 
would have pitched upon as a model of perfection, 
practice preſented as having been ſucceſsfully purſucd : 
never was the accord more perfect between reaſon and 


experience. 
Ihe conjuncture which gave riſe to the publication 
; ſeemed to be ſuch as would give it its beſt chance of 


being of uſe. A political aſſembly, ſelected from the 
whole body of a great nation, were about to meet for 
the firſt time. Every thing that concerned them was B 

as yet new to them: every thing was as yet to create. pt 
They were in the fituation of a manufacturer, who, 


beſides the work that was the object of his manufacture, i; 
fhould find himſelf under the neceſſity of making the A 
very tools he was to work with, The preſenting theſe 1 
new manufacturers with a new ſet of tools, with a deſcrip- 4 
tion of their uſes, tools whoſe temper had been ſo well 1 
| tried, was the object of the preſent deſign. YZ 
— The ſubject, however, taken in its full extent, ad 1 


handled in the manner in which it was endeavoured to 
be handled, was far too extenſive for the time. All 
that could be done at the moment, was to ſelect for 
immediate publication what ſeemed to ſtand firſt in the 


order of 1 importance. * forced exertions, the part now 
publiſhed 
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- publiſhed was accordingly printed off; and, of a few 


copies that were ſent to Paris, the laſt ſheet reached 
that metropolis a day or two after the firſt formal 


meeting of the Aſſembly, and before any buſineſs was 
begun upon. Of theſe copies one having found its 


way into the hands of the Comte de Mirabeau, the 
ſheets, as faſt as they came over, had been honoured, as 


I afterwards learnt, with a tranſlation, either by the pen 


of that diſtinguiſhed member, or under his care. 
Congenial affections had happened about the ſame 
time to give birth, without my knowledge, to a little 


tract that promiſed to afford not only furtherance to 


the deſign, but aſſiſtance towards the execution of this 


larger enterprize. To deliver the theory of a copious 


and unattempted branch of political ſcience, was neceſ- 


ſarily a work not only of time, but of bulk, and would 


require more paper than could, at the ordinary rate of 


buſineſs, make its way, in the courſe of ſeveral months, 


through the preſs. Practice itſelf, ſtated fimply and 
without reaſoning, might be compriſed within limits 
much leſs extenſive. Moved by theſe conſiderations, a 
gentleman eminently qualified for the taſk, had under- 
taken, much about the ſame time, this philanthropic 
office. His valuable paper was ſent over in manuſcript: 


A tranſlation of it was not only made, but ſoon after 


A 2 publiſhed, 


vi i 3.7 4 0: K 


publiſhed, by the procurement of the celebrated 
Frenchman above ſpoken of, whoſe name ſtands in the 
title-page. 

To judge from the temper and modes of thinking 
that had ſo long appeared prevalent in the French 
nation, the larger of theſe works, if tolerably per- 
formed, and the other, almoſt at any rate, ſeemed to 
poſſeſs a fair chance of engaging ſome attention, and of 
being turned to ſome account in practice. The pre- 
poſſeſſion ſo generally entertained in favour of Engliſh 
law, had been no where more ſtrenuous, more general, 
or more liberally avowed, than among our neareſt 
neighbours. If ſuch was the caſe with regard to points 
in relation to which both countries had poſſeſſed the ad- 
vantage of practice, it ſeemed ſtill more natural that it 


ſhould be ſo with regard to points like theſe, in relation 


to which the whole ſtock of experience had fallen ex- 
cluſively to the ſhare of that country, to whoſe example 
the other had been uſed to look with ſo favourable an 
eye. To judge beforchand, the danger ſeemed to be, 
that Engliſh practice at leaſt, whatever might become 


of Engliſh doctrine, ſo far from being lighted, ſhould 


meet with an adoption rather too general and indiſ- 
criminate. What ſeemed to be apprehended, was rather 


that the droſs ſhould be taken up and employed, than 
| that 
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that the ſterling ſhould be rejected. To make the 


diſtinction as plain as poſſible, was therefore all along 


one of the principal objects of my care. 

With theſe expectations the event has, it muſt be 
confeſſed, but indifferently accorded. Howſoever it has 
happened, both theſe labours, for any good effect they 
ſeem to have had in the country to whole ſervice they 
were dedicated, might as well have been ſpared. Ot 
the theoretical eſſay the tranſlation has not been ſo 
much as publiſhed : and the practical might as well not 
have been publiſhed, for any uſe that ſeems to have 
been made of it. Of the theoretical tract, the author was 
indeed given to underſtand at the time, that it had made 
as many proſelytes as it had found readers. But this it 
might eaſily do, without having much ſucceſs to boaſt 
of: for at that buſy period, the time of the leading 
people in that country was, as it ſtill continues to be, 
ſo fully occupied by the converſation which the topics' 


of the day furniſh in ſuch abundance, that the faculty 


of reading, as to every thing but what abſolute neceſ- 

ſity forces into men's hands, ſeems almoſt laid aſide. 
Be that as it may, from any effect that has manifeſted 
itſelf, either in the rules or the practice of the French 
Aſſembly, few or no indications have appeared, from 
which it can be inferred that cither Britiſh practice, or 
| Britiſh 
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Britiſh reaſon, or both together, have met with that 
attention that either alone had ſome title to expect. A 
ſew Engliſh expreflions, and ſome of them too miſap- 
plied, compoſe nearly the whole of what France has 
drawn upon us for, out of ſo large a fund. 

Has ſhe reaſon to congratulate herſelf on this neg- 
lect? On the contrary, ſcarce a day that ſhe has not 
ſmarted for it. Nor has the wiſdom of theſe rules re- 


ceived a farther, or more illuſtrious demonſtration, from 


the beneficial conſequences that have attended the ob- 
ſervance of them in the one country, than from the 
bad effects that have reſulted from the non-obſervance 


of them in the other. How often has the Aſſembly 


been at the eve of periſhing, by the mere effect of the 


principles of diſſolution, involved in its own undigeſted 


practice] What a profuſion of uſeleſs altercation, what 
a waſte of precious time has been produced, by doubts 
ſtarted, and diſputes carried on, concerning the terms of 
a decree, days after the decree has been ſuppoſed to have 
been framed! A fort of diſpute which never has ariſen 


for ages, nor ever can poſſibly ariſe under the Britiſh 


practice, the only practice on this head reconcileable to 
common ſenſe, The minutes of the proceedings, a 
work performed with the utmoſt exactneſs and punc- 


e in the Houſe of Commons, by a ſingle clerk, 
| exerciſes 
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exerciſes the patience, and finds full employment for 
the time and ingenuity, of ſix members of the National 
Aſſembly of France. In London the publication of 
this work is as regular as that of a daily newſpaper: 
while, in the correſponding work at Paris, the ſeries of 
numbers has been commonly at leaſt ten days or a fort- 
night in arrear, beſides being broken by frequent gaps, 
and diſturbed by ſecond editions correcting and cancel- 
ling the firſt. 

Little by little, the practice relative to theſe points 
has, it is true, already undergone ſome improvements. 
Well might it: for, if it had not, inſtead of going on ill 
as it does, it could not have gone on at all: and ſo far 


as, with relation to theſe ſame points, it has been altered 


and improved, ſo far has it been brought nearer and 
nearer to the Britiſh practice, as delineated and juſtified 
by the enſuing pages. | 

As to the preſent detached Eſſay, a natural queſtion 
is, how it happens that being but a part, and that not 
the firſt, it comes now to be publiſhed ſeparate from, 
and before the reſt ?—The anſwer is, that though but 
a part, it is, as far as it goes, complete within itſelf; 
and, as to every purpoſe of intelligibility, completely 
independent of every thing that was deſigned to pre- 


cede or follow it. Obſerving it thus circumſtanced, it 
, | n has 
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has occurred to me that the ſheets might as well be 
transferred to the bookſellers, as remain any longer an 
incumbrance to the printer. Should it, in this coun- 
try, be found to afford half an hour's amuſement to half 
an hundred thinking individuals, the publication will 
have done its office. 

As to the remainder of the work, which, though 
conſiderably advanced, was not, even in manuſcript, 
completed, the occaſion which called for it being over, 
and all chance of its being of any immediate uſe being 
at an end, it lies very quietly in a place where its quiet 
is not in any danger of being very ſpeedily diſturbed. 

Mean time, a ſketch of the principal diviſions of it 
may, perhaps, be not unacceptable to ſuch readers as 
may be curious to ſee before them, at one view, what 
the topics are that fall to be treated of under this 
head of legiſlation, At the concluſion of theſe ſheets 
a ſlight ſketch of this ſort is accordingly ſubjoined : 
though, until the work, thus analyſed, be completed, 


every analyſis that can be given of it muſt remain in an 


undetermined and unfiniſhed ſtate. = 
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Of the Office of PRESIDENT *®.—Rules. 


I. Number and Supply. 


Rur E 1. IN every political Aſſembly there ought, at all times, 


to be ſome one perſon to preſide. 
RULE 2. 


— 


— ——— 


* The word Pręſidenti, I employ in preference to any other term which the 
Engliſh or any other European language offers, as capable of being made to 
expreſs the function I have in view, | 

To an Engliſhman, whoſe view were confined to his own iſland, and to 
the chief governing bodies in that iſland, Speaker is the word which would 
naturally firſt preſent itſelf, But the term Speaker exhibits the office of Pre- 
fident no otherwiſe than as an appendage to a very different and now frivolous 
function, of which hereafter, and of which latter only an intimation is given 


by this name; and in relation to the buſineſs of debate it has an incorrigible 


tendency to produce confuſion : it confounds the Preſident with any Member 
whom there is occaſion to mention as ſpeaking. In the inſtance in which it 
is moſt uſed, viz, to denote the Prefident in ordinary of the Houſe of Com- 
mons, it involves contradiction: the original propriety of the appellation 


Es8ay V. PART I. B having 


2 Office of Prefident.—Rules. [Ess Ax V. 


Ror r 2. In a permanent aſſembly that function is beſt provided 


for by a permanent Preſident in chief, with ſubſtitutes of equal 
| permanency, 


—_— 


th . 


having in this inſtance ſlipt away, and left abſurdity in its place. In that 
Houſe the Speaker, while he officiates as ſuch, is the only perſon preſent, 
who neither makes thoſe ſpeeches which all other members make, nor has any 
right to do ſo, In this point of view it lends countenance to a principle of 
etymology generally cited as a whimſical one: Speaker, from not ſpeaking ; ut 
lucus a non lucendo. | 

Orator [ Orateur] is the word by which the Engliſh word Speaker has been 
uſually rendered in the general language of Europe. It is by the ſame word 
that the Prefidency of the three inferior Orders of .the Swediſh Diet is ren- 
dered in the fame language. To the innocent improprieties chargeable on the 
word Speaker, this adds a dangerous one, Oration means ſupplication ; 
ſupplication implies pliancy, as towards the perſon to be addreſſed: the phancy 
of the Swediſh Preſidents, as towards the perſon they had to addreſs, has juſt 
conſummated the ruin of every thing that ought to be dear to Sweden, 


The word Chairman 18 free from the i inconvenience attached to the uſe of the 


words Speaker and Orator : but it draws the attention to an idea too confined : 
as if it were neceſſary to the function that the perſon who performs it ſhould 
fit in a chair, and that nobody elſe ſhould. At times it may even bring up an 
improper and ignoble idea: ſeveral Committees being about to fit, a voice is 
heard in the puilieus of the Houſe of Commons, Gentlemen, your Chairmen 
walt for you, — Does Chairman here mean a Prefident or a Porter? 7 

Marſhal is the appellation by which the Preſident is denoted in the Poliſh 
Diet, in one of the four Orders which compoſe the Swedifh body, of that 
name, and in the Provincial Aſſemblies of the Nobleſſe inſtituted within theſe 
few years throughout the Ruſſian Empire. This term, beſides being inexpreſ- 
five, is liable to objections of a much more ſerious nature. In the original 
German it fignified neither more or leſs than what we call a hoſtler or a groom— 
a ſervant having horſes under his care. A horſe being an animal of great 
zmportance to a barbarian King, to have the care of the King's horſes was 
to be a great man. When not to be military was to be nobody, to be a 
man in the ſeryice of the King, was to have a great military command. Thus, 


by degrees, — command over horſes has involved, as a matter of inferior con- 
ſequence, 


' — Wa $5 


Cnay. I.] Ofice of Prefident.—Rules. 3 


"© . permanency, in ſuch number that, in caſe of abſence or diſability, 
9 the place of the chief may at the inſtant be ſupplied. 


| 5 | Ru 3. In the character of Preſident no more than one 
4 perſon ought to Melate at a time. 
& _ RuLes 4. But #00 perſons at leaſt, capable of officiating, ought 
1 to be preſent at a time. 
4 IT. Functions competent and incompetent. 
1 RuLE 5. The functions that belong properly to a Prefident, 
[ 5 belong to him in one or other of two capacities: that of a Fudge, N 
. as beween individual members; or that of Agent of the whole 


ſequence, a command over their riders; till at length the title of Marſpal, 
ſuperior even to that of General, is come to denote in moſt countries of Europe 
the chief military command. But to command militarily is to command 
deſpotically. Accordingly, in the Swediſh, Diet, the Nobles, fitting under 
the command of their Marſhal, named by the Crown, are to ſpeak or hold their 
tongues, as a Soldier is to turn to the right or to the left, as the Comman- 
der gives the word. Thus, as will, be ſcen below, ordained Guſtayus Adol- 
phus, a military king. 

Hence, of all the words that ever were, or- ever could be, deviſed, to 
denote. the Preſident of an Aſſembly which is not meant for an army or a 
puppet-ſhow, the word Marſhal is that which ought moſt ſtudiouſly to be 
proſcribed. France, therefore, in giving to the Prefidents of her national 
Aſſemblies, this ſimple and expreſſive name, inſtead of the ſwelling and ſa 
much coveted title of Marſhal, has had a fortunate eſcape. 

The length of this note may demand juſtification, but needs no apology. 
While minds are led by ſounds, and modes of thinking depend on aſſociation, 
names of office will never be of light importance. A King of Poland or 
Sweden looks upon himſelf as an injured being, ſo long as his will meets 
with any reſiſtance that would not have been to a King of Pruſſia or Den— 
mark: and becauſe a Preſident is termed Mar/hal, Sweden is deſtroyed. 


B 2 Aſſembly: 


4 ice of Prefident.—Rules, [Ess Ax V. 


Aſſembly: as Judge, when there is a diſpute for him to decide I 

upon; as Agent, where there is any thing for him to do without 4 

diſpute *. Fi 
RuLE 6. As Judge, a Preſident ought in every inſtance to be 

ſubordinate, in the way of appeal, to the Aſſembly itſelf, _— 


| under another preſidence. 

1 Rur E 7. As Agent, he ought in every inſtance to be ſubject to 

the controul of the Aſſembly: and that zuſlanter, as to every thing 

tranſacted in face of the Aſſembly. ; 

Rur 8. In neither capacity ought he to poſſefs any power, 
the effect of which would be to give him a controul, in any de- 
gree, over the will of the Aſſembly. 

RuLE 9. In a numerous f Aſſembly, and in particular in a 
numerous legiſlative Aſſembly, a Preſident ought not to be a 
ö Member : that is, he onght not to poſſeſs a right, either to 
il make motions, to take part in a debate, or to give a vote. 


— — — 


* For inſtance, putting the een : declaring the deciſion reſulting from 
the numbers of the votes: giving orders to ſubordinates: giving thanks or 
reprimands to individuals: or in ſhort, uſing, in the name of the Aſſembly, any 
other diſcourſe of any kind which is not deemed of ſufficient 2 to be 
penned by the Aſſembly itſelf, 


+ An Afﬀembly may in this point of view be deemed too numerous, when 
it is too numerous for the opinion of each member to be recorded diſtindly 
| in his own terms. This takes out of the rule ſuch Aſſemblies, for inftance, 
„ as the Boards of Adminiſtration and the principal Courts of Juſtice in Great 
lf Britain, and the h eſtabliſhed in the dominions of the Engliſh Eaſt-India 
| ' | 
| 


Company. 
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car. LI Office of Profdent—Rube; a 
III. Chozce. 


Rur E 10. IN a legiſlative Aſſembly, or any other free and 
numerous political Aſſembly, a Preſident ought, in every caſe, 
to be choſen freely and excluſively * the Aſſembly over which 
he is to preſide. 

RuLE II. In the choice of a Prefident, the votes ought to 
be taken in the ſccret way, and the majority ought to be an 
abſolute one *, ; 

Rur 12. A Preſident ought ever to remain removable by 
the Aſſembly, at its free pleaſure, but not by any other au- 
thority. 

RuLE 13. IN a permanent Aſſembly, on the occaſion of 
chooſing a permanent Preſident, if there be no other Preſident in 
office, it may be better to accept a Preſident, pro re natd, from 
without doors, upon the ground of any claim however flight, if 
ſingle, than to ſtand, in that inſtance, upon its liberty of 
choice . 

RuLE 14. 80 for all kinds of bufineſs, in an Aſſembly 
which, however free, is but occaſional 7. 


— 


* 


in contradiſtinction to a comparative one: i. e. if there be a num 
ber of candidates, the having more votes than any other candidate ought not 
determine the election, unleſs he who poſſeſſes ſuch comparative majority has 
a majority of the whole number of the votes. For the method of reducing a 
comparative majority to an abſolute one, ſec Eflay VI. 


+ For inſtance, where a King, or other chief magiſtrate in any State, inſti- 
tutes a new Aſſembly, or convokes one not already provided with one by an- 
cient defignation, it might be of uſe that he ſhould name a Preſident for this 
purpoſe only. 


t Thus in an Engliſh county meeting, it may be better to accept of the 
Prefidency of the Sheriff, though an officer of the King's appointment, than 
to conſume the time in debating who ſhall fill the chair. 

GENERAL 
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GENERAL OBSERVATIONS. 


A vEry fimple obſervation will furniſh a clue to all the rea- 
ſons that can be produced or required in ſupport of the propoſi—- 
tions above laid down. Throughout the whole buſineſs, the 
grand problem is to obtain in its moſt genuine purity the real and 
enlightened will of the Aſſembly. The ſolution of this problem 
is the end that ought every where to be had in view. To this end 
every thing that concerns the Preſident ought of courſe to be 
ſubſervient. It is for the ſake of the Aſſembly, and for their 
uſe alone, that the inſtitution of this office is either neceſſary or 
proper. The duty and art of the Preſident of a political Aſſem- 
bly, is the duty and art of the accoucheur : ars obſtetrix animorum : 
to uſe an expreſſion of the firſt Encyclopediſt, and his not un- 
worthy ſucceſſors. To aſſiſt Nature, and not to force her :— 
to ſoothe upon occaſion the pangs of parturition :—to produce 
in the ſhorteſt time the genuine offspring :—but never to ſtitle it; 
much leſs to ſubſtitute a changeling in its room. It is only in as 
far as it may be conformable to the will of the Aſſembly, that 
the will of this Officer can, as ſuch, have any claim to regard. 
If in any inſtance a perſon dignified with any fuch title as that of 
Preſident of ſuch or ſuch an Aſſembly, poſſeſſes any independent 
influence, ſuch influence, proper or improper, belongs to him, 
not in his quality of Preſident, but in ſome foreign character. 
Any influence whatever that he poſſeſſes over the acts of the 
Aſſembly, otherwiſe than ſubje& to the immediate controul of 
the Aſſembly, is juſt ſo much power taken from the Aſſembly, 
and thrown into the lap of this ſingle individual. 

It follows, that nothing ought to be permitted by the Aſſem- 
bly to be done by a. Preſident, that the Aſſembly itſelf could 


do in the fame ſpace of time. 


In 
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In the caſe of an Aſſembly and its Preſident we ſee judicial 
power in the ſimpleſt form in which it can exiſt, and in the 
ſimpleſt ſet of circumſtances in which it can be placed. The 
Judge ſingle: the parties acting all the while under his eye: 
complaint, judgment, and execution, treading with inſtantaneous 
rapidity on the heels of contravention, Happy the ſuitor, if 
in the other caſes of procedure, inſtead of complication and 
delay, ſimplicity of ſituation and celerity of diſpatch had been 
taken for the ſtandard of obſervation, and model of imitation, 
by the founders and expolitors of the law, 
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Of the Office of Preſident. Mumber and Supply. 


Queſtions, with Anſwers exbibiting Reaſons. 


QuesTION I. WIV always a perſon to preſide ? 

ANSWER. 1. In order to collect the votes, on the proportionable 
numbers of which depends the genuineneſs of whatever may be 
given as the general will. 

2. In order to apply, in leſs time than it would take for the 
Aſſembly at large to apply them, all ſuch remedies as the laws of 
the Aſſembly have provided or allowed to be applied in caſe of 
any act done by any individual in contravention to thoſe laws. The 
Aſſembly cannot act but by voting: voting, if according to 
knowledge, ſuppoſes debate ; or at leaſt the faculty of having 
recourſe to debate, in proportion as it is thought needful: and 


— 


6ꝶ6Z87—— 


* Whatever may be che advantages obtainable from the inſtitution of a po- 
.itical Aſſembly, that of promptitude of action is certainly not of the number. 


The action of ſuch an Aſſembly depends, in each inſtance, upon the reduction 


of many particular wills to one general one. But this reduction is a work of 
time: of which the greater quantity may naturally become requiſite, the greater 
the number is of the objects upon which the proceſs is to be performed, 


voting 
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On the Mode of proceeding in a Porr i ASSEMBLY 


in the Formation of its Deciſions. 


VV J. 


Introductory Obſervations. 


Tur ſubject we are now about to engage in, is in its own 
nature abſtract, intricate and obſcure. Of theſe undeſirable 
qualities in the ſubject, but too ſtrong a tincture muſt inevitably 
be imbibed by the work. To judge by the celerity with which 
a motion is oftentimes made, and an order framed in conſequence, 
the path may at firſt glance appear ſhort and ſimple. But, in this 
as in other inſtances, practice may be ſhort and ſimple, where 
deſcription and diſcuſſion are tedious and involved. To put in 
action the whole muſcular ſyſtem is the work but of an inſtant; 
but to deſcribe the parts concerned in that action, and the dif- 
ferent modifications it admits of, is to exhauſt the ſtores of a 
copious and recondite ſcience. 


Ess AY VI. PART I. B For 
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For affording a clue to this labyrinth at the firſt entrance, no 


expedient ſeemed to promiſe better, than that of ſingling out, 


and laying before the reader at one view, the eſſential points upon 
which the due conduct of the buſineſs ſeemed principally to turn; 
ſuggeſting at the ſame time ſuch regulations as the dictates of 
utility ſeemed to preſcribe in relation to thoſe points. Chronolo- 
gical order, the order of the incidents, has for this purpoſe been 
broken in upon, leſt theſe points of primary importance ſhould 
have been loſt as it were in the multitude of leſs eflential details. 
But though broken in upon, it is not any where reverſed : and, 
in the ſubſequent diſcuſſions, ſtrict order will reaſſume its 


empire *, 
On theſe few points turn the eſſential differences between the 


Britiſh and (what as far as I have been able to learn has been) the 
French practice in this line. In theſe points too, if the reaſon- 


ing which the reader will find as he advances be not erroneous, 


reſides the ſingular excellence, or rather excluſive fitneſs, of the 
former mode, 


In matters of inferior importance, invention has been ſet to 
work: in theſe, though equally diſpoſed to have hazarded in- 


vention, I have found nothing to do but to copy +. 
In 
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* Order, uſeful as it is in general to facilitate conception, and neceſſary as 
is the affiſtance it affords to the weakneſs of the human faculties, is good for 
nothing elſe: ſo that in the few eaſes where inſtruction can be adminiſtered to 
more advantage by diſpenſing with the laws of order than by the obſervance 
of chem, to adhere to thoſe laws with an inflexible POR would be to 


| ſacrifice the end to the means. 


+ I ſpeak of the regulations themſelves : for, as to the principles by which 


the propriety of regulatious is to be tried, and the particular reaſons on both 
ſides 
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In this bye corner an obſerving eye may trace the original ſeed- 
plot of Engliſh liberty: it is in this hitherto neglected ſpot that 
the ſeeds of that invaluable production have germinated and 
grown up to their preſent maturity, ſcarce noticed by the huf- 
bandman, and unſuſpected by the deſtroyer. 


The importance of theſe uninviting forms is no fine-ſpun 
ſpeculation, no fanciful conceit. Political liberty depends every 
where upon the free action and frequent and genuine maniteſta- 
tion of the public will: but the free action and genuine mini- 


feſtation of that will depend upon the mode of proceeding 


obſerved in going through the ſeveral ſteps that mult be taken 
before any ſuch reſult can be produced. 


Without any ſuch regulations as thoſe here inſiſted on, in ſhort 
without any regulations at all, a general will, or pretended ge- 
neral will, may come now and then to be declared. But of 
what ſort ? Such an one as the will of him who gives his purſe 
to ſave his life, or ſigns a deed he never read, or takes an oath 


with an er cetera at the end of it, is to the free and enlightened 


will of the individual. Without rules, the power of the aſſembly 
either evaporates in ineffectual ſtruggles, or becomes a prey to 
the obſtinate and overbearing : Detur fortiori, or rather robuſ- 
tiori, would be its proper motto. Unanimity may glitter on the 
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ſides deducible from thoſe principles, theſe are matters which lie ſtill open to 
the reſearches of invention in every province of the demeſnes of law. 
Conſiderations of expediency may have influenced practice long before they 
have found their way into books, or even into diſcourſe. But, where this is 
the caſe, to report is to invent: for reaſon, till clothed in words, is ſcarce de- 
ſerving of the name; it is but the embryo of reaſon, ſcarce diſtinguiſhable 
from inſtin&, „ 


B 2 ies 
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ſurface: but it is ſuch unanimity as famine and impriſonment 
extort from an Engliſh Jury. In a ſyſtem of well-digeſted rules, 
ſuch as the Engliſh practice, with little improvement, would ſup- 
ply, will be found the only buckler of defence that reflection can 
have againſt precipitancy, moderation againſt violence, modeſty 
againſt arrogance, veracity againſt kunnen ſimplicity againſt 
deception and intrigue. 


Without diſcipline, public ſpirit ſtands as poor a chance in a 
numerous aſſembly as valour in the field. 


Happily the peaceful branch, though hitherto leſs underſtood 
than the military, is neither quite ſo difficult to learn nor quite 
ſo burthenſome to practiſe. The eſſential articles of it will be 


found compriſed within the compaſs of a page. 


It is the want of ſuch a general will, the natural effect of the 
total want of diſcipline, that has been the great cauſe of the in- 
efficiency and inutility ſo juſtly imputed to all former aſſemblies 
of the States General of France: or, to ſpeak correctly, it is in 
the non-formation of ſuch will, in the perpetual failure of what- 
ever efforts have been excited by the deſire of forming one, that 
this inefficiency has conſiſted. But a political body lives only by 
the manifeſtation of its will. Here then intelligence is power : 


and to adminiſter intelligence, is to give life. 


The ſpirit of the people, the generoſity of its ſuperior claſſes, 
the unexampled virtue of the Sovereign, and the wiſdom of the 
Miniſter, all concur in promiſing to France a conſtitution which 
may ſoon be an object of envy, if it is not of imitation, to Great 


Britain. But, ineſtimable as ſuch a bleſſing would be, the be- 


nefit 
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CHAP. I.] Importance of the Subject Method purſued. 5 


nefit derivable from it will be found to hang upon fo ſlender, 
and to many an eye imperceptible a thread, as the ſyſtem of 
tactics, or the no- ſyſtem, which in the form of their proceed- 


ings the regenerated aſſembly may happen to embrace. The 
pains employed in the conſtruction of this great inſtrument of 


public felicity, will prove but loſt labour, if the only true 
method of working with it remains unpractiſed. 


Powerful talents, and public- ſpirited diſpoſitions, compriſe the 
utmoſt good which the beſt poſſible conſtitution can produce. 
But of what avail are talents and diſpoſitions, ſo long as either 
no deciſion is formed, or none that anſwers to its-name ? 


Conſiderations of ſuch effential importance as I ſhall have 
occaſion to bring to view can ſcarcely indeed at this intereſting 
criſis, and at this æra of enquiry, have eſcaped altogether the 
reſearches of an acute and ingenious nation; and the labours of 
many a pen better ſuited to the taſk have probably been 
employed ere now upon this great object. But as the ſucceſs with 
which-the public 1s ſerved, depends upon the uſe which each man 
makes of his own powers, and not upon the reliance he places 
on thoſe of other men—as this, like any other ſubject, may 
profit by being exhibited by different writers in different points of 
view—and. as the mention of theſe more ſtriking articles would be 
neceſſary, were it only to fave the chain of reaſoning that con- 
nets the whole from appearing broken and obſcure, the impor- 
tance of them did not ſeem a ſufficient warrant for the omiſſion 
either of the proviſions themſelves, or of any part of the reaſoning. 
by which that importance is holden up to view. 


In 


Introductory Obſervations. [Ess Av VI. 


In my endeavours to communicate ſuch lights as my reſearches 
may be able to throw upon the ſubject, the following is, in 
general, the method I purſue. In the firſt place are exhibited ſuch 
Regulations, relative to each head, as the dictates of utility appear 
to recommend; in the next place are ſubjoined, in the way of 
Queſtion and Anſwer, the Reaſons by which ſuch proviſions came 
recommended to my notice *. After that, follows a view of the 
Britiſh practice, relative to the points in queſtion ; after that 
again, a view of what I have been able to collect relative to the 
French pratice, the juſtification and confirmation of which 
where it appears right, the correction of it where it appears 
wrong, and the completion of it where it appears deficient, is 
the principal object of the preſent work: laſtly, where occaſion 
ſeemed to require, a few general Ob/ervations are ſubjoined, con- 
taining ſuch remarks as could not conveniently be brought under 
any of the former heads; particularly for the ſake of placing 
different branches of the ſubject in a comprehenſive and compa- 
rative point of view. | 


For the purpoſe of giving an idea of the French practice 


relative to theſe points, the faireſt ſpecimen, and that which 
would have rendered every other of ſmall importance, would have 
been that of the States General of France. But of this practice, it 
ſeems to be agreed, that no documents are to be found. One may 


—— — 
— — 


— _ —— 


* Theſe reaſons bear each of them a relation to ſome particular principle 
of the number of thoſe laid down in Eſſay I: this will account for their being 
conceived in a form not always the moſt natural, and which conſequently, 
were it not for the advantages dependent upon this ſort of ſymmetry, would 


not have been the moſt eligible. 
even 
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even ſee à priori that nothing of the kind could well have had 


exiſtence. Between the want of efficiency and the want of form 
the connection is in this inſtance ſo natural, that, in default of 
poſitive proofs, either of thoſe circumſtances might ſerve as a pre- 
ſumptive evidence of the other. If their proceedings had been 
attended with any effect, we ſhould have ſeen the mode in which 
they proceeded ; if their mode of proceeding had been in any 
tolerable degree ſuited to the purpoſe of giving birth to a general 
will, a general will would at times have been formed, and, being 
formed, would have been productive of ſome effect. Nihil fecit 
is the phraſe in which ſome of the monkiſh hiſtorians have com- 


priſed the hiſtory of ſeveral of their kings &. The ſame hiſtory, 


with a ſmall addition, may ſerve for all their national aſſemblies : 
nibil fecerunt gives the catalogue of their acts; nullo modo, the 
form of their procedure. | 


Failing this ſource of intelligence, the next one ſhould naturally. 
turn to, is the practice of the few provincial ſtates of ancient 
inſtitution {till ſubſiſting in that great Empire T. From the 
journals of theſe aſſemblies, if made public, intelligence more or 
leſs ſatisfactory relative to this head could not but be afforded ; but 
unfortunately I have not been able to hear of any ſuch publication, 


and from circumſtances I am ſtrongly led to think no ſuch publi- 


cation has ever been made. 


The only remaining ſource is that afforded by the modern 
provincial aſſemblies, inſtituted at firſt in two provinces 


— 


„ — — 


4 


* Meaning by nothing the founding of no monaſterics, 


+ Viz. Britany, Languedoc, and Burgundy. 


8 Introductory Obſervations. Ess Ax VI, 


only *, by way of experiment, in the years 1778 and 1779, 4 
and at length in the year 1787 communicated to the whole king- 7 
dom. The regimen eſtabliſhed in theſe aſſemblies, if it does not ""N 
give the moſt ancient mode of proceeding known in France, gives, 2 
what for the purpoſes of inſtruction is much more valuable, the lateſt. XJ 

It is the more ſo, in as much as through this medium may Þ 
be obtained ſome ſort of oblique view of the mode of pro- 8 


ceeding obferved in the old eſtabliſhed provincial ſtates. For, in 


drawing up a code of regulations for the firſt inſtituted of the 1 
provincial aſſemblies, thoſe eſtabliſhed for the provincial ſtates _ 8 


compole the model which the Committee employed on that 
buſineſs expreſsly declare themſelves to have taken for the baſis of 
their work +. In this code, adding to it the materials furniſhed 1 
by the ſucceeding eſtabliſhments of the ſame kind, we may 1 
therefore view the quinteſſence of that part of the national ſtock A 
of wiſdom which has applied itſelf to this important ſubject. 


i Partly for ſhortneſs, partly for preciſion's ſake, I have choſen "mY 
5 0 all along, as far as the nature of the caſe would give leave, to 1 
hi * Berry and Haute Guyenne. 3 5 
MIA — 
| | + Proces- Verbal de PAſſemblee Provinciale de Berri, 23 Novembre 1778. of 
Th | The declaration here ſpoken of does not, it is true, in expreſs terms compriſe 1 = 
10 any other regulations than thoſe relative to the “ convocation and the formation”? 1 


of the aſſemblies in queſtion; but, as the Committee who on that day preſented 
a code of regulations relative to thoſe two heads, are the ſame alſo who, three 
days afterwards, preſent another code relative to the mode of proceeding to be 
obſerved, it cannot be ſuppoſed that the documents, which had been taken for a 
model on the firit of thoſe occaſions, were neglected on the ſecond, 
| | exhibit 
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exhibit the propoſed regulations in the very words in which they 
might be couched. This practice, which in all authoritative 
compoſitions of this nature will be ſeen to be abſolutely neceſſary, 
is, in unauthoritative ones, highly uſeful at leaſt, and convenient. 
By ſpecification, deſcription is ſaved, attention arreſted, and 
expectation ſatisfied: deſcription, however well performed, leaves 
the main work ſtill undone. 


* l 
Sa. 


Ess Ax VI, PART I. C | CHAPTER 


B [Ess Av VI. 


W II. 


Principal Points to be attended to in the Mode of 
proceeding relative to the Formation of the Acts * 
of a Political Aſſembly. 


J. IpENrrry of the terms of the propgſition + with thoſe 
of the act propoſed. 

II. FixATIoN of the terms of the propoſition by writing. 

III. UniTy of the ſubject of debate kept inviolate. 

IV. DisTINCTNESss of the proceſs of debating from that of 
voting. | 

V. In debating NO FIXED ORDER of preaudience. 

VI. The wotes given not one after another, but ALL Ar 


— 


ONCE I. 


— 


* 1. e. As well momentary and particular Orders and Reſolutions as. 
permanent and general Laus; ſo likewiſe Addreſſes, Declarations of opinion 
(termed alſo Reſolutions in the Britiſh practice), and Reports. 


+ i, e. Whether motion, or Bill, or draught of any other ſort of act of 
aſſembly, not compriſed under the name of motion. See Eſſay J. 


t This laſt point is not altogether of equal importance with the preceding 
ones: but as it is ſo naturally connected with the 4th and 5th, and concurs 
with them in marking the oppoſition between the French and Britiſh practice, 


it was not thought worth while to ſeparate it from them. 


Regulations 
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Regulations propoſed relative to the above Points 


AR TIcIE I. Nothing ſhall be deemed to be the act of the 
Aſſembly that has not been propoſed in and to the Aſſembly by a 
motion made for that e +, put to the vote, and adopted 


by the majority of the votes 7. 
ART. II. Every propoſition, deſigned to give birth to an act of 


the Aſſembly, ſhall be exhibited in 4e-7777g by the mover, and 
conceived in the very terms, neither more nor fewer, by which 
it is deſigned ſuch act ſhould ſtand expreſſed F. 

ART. III. A propofition of any kind having been once 
received, until that propoſition has been diſpoſed of no other 
motion ſhall be made, unleſs for one or other of three purpoſes: 


—cc 


+ This is according to the Britiſh practice. In two ſubſequent chapters 
relative to the previous promulgation of motions and bills, I ſhall have occaſion 
to propoſe an additional mode of introducing propoſitions ; which mode, if 
adopted, would require an alteration to be made in the penning of this article : 
but, however different from this in other reſpeQs, it is, with reſpe& to the 


points here noted, grounded on the ſame principles, 


% 


Þ z. e. By at leaſt a comparative majority of the number of voters preſent. 
Of the difference between a comparative and an abſolute majority, ſee infra, 
Ch. . . . Shall the majority of the voters preſent be ſufficient, if it falls ſhort 
of amounting to a majority of the whole number of perſons intitled to vote ? 
See this queſtion diſcuſſed in Eſſay IV. 


Form for a motion; 1. e. for the introducing of a propoſition : 
I, the underſigned, propoſe the draught following to be made an act of 
the aſſembly, 
(Signed) A. NI. 
N. B. Then give the Order, Reſolution, Addreſs, Report, Bill, or what- 
ever other act it be, in terminis, whether it conſiſt of fix words or fix hundred 
pages, beginning with its title, when it has one. 


C2 1 1. To 


PR —— 
— 
3 


12 Principal Points to be attended to. [Ess Av VI. 


1. To offer an amendment to the propoſition already on the 
carpet ; ; 

2. To propoſe a mode of putting an end to the buſineſs 
without deciſion ; or ; 

3. To reclaim the execution of ſome law of order at the inſtant 
of its infringement. 

ART. IV. The proceſs of debating and that of voting are diſtinct 
proceſſes; nor ſhall the latter be entered upon till after the former 
is gone through, | 

ART. V. In debating, no member, after the author of the 
motion, ſhall have the right of ſpeaking before any other *, 
but he who firſt offers himſelf ſhall be firſt heard +, or elſe] 
the competition for preaudience ſhall be decided by lot 4. 

ART. VI. Votes, when given openly, ſhall be given, not one 
after another, but as near as may be, all together. 


— 
— 


* In a ſubſequent Chapter I endeavour to ſhew that the author of a motion 
ought to be heard in ſupport of it immediately after, but not, as is the Britiſh 
practice, before he makes it. 


+ t The paſſage in brackets expreſſes the Britiſh practice; the remainder, 
an operation which I have ventured to recommend as a preferable one in a ſuc- 
ceeding Chapter, in which I propoſe an inſtantaneous mode of performing it : 
but the main point, as will be ſeen, is the putting a negative upon all fixed 
order; and in that reſpe& both methods agree. 


CHAPTER 
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Principal Points continued—Motion written, and 
in Terminis. 


Queſtions, with Anſwers exhibiting Reaſons. 


QuxsTIONI. WIV nothing to be given as the act of the 
Aſſembly that has not been put to the vote, and carried in the 
Aſſembly ? | 

ANSWER. This is only ſaying in other words, that no act of 
the Aſſembly ſhall be forged. 


HY FRE ATT ICS: 


FROM ſeveral orders of the Houſe of Lords made towards the 
beginning of the laſt century, it ſhould ſeem, that about that 
period attempts to commit ſuch forgeries had been made T. A 
counterfaction of this kind could not well have had for its author 
any other perfon than either the miniſterial officer, (the Clerk). 
who has the penning of the Journals, or the. preſiding officer, 
(the Speaker) under whoſe er and command the other 
acts. 

The practice of the Houſe of Commons furniſhes two exam- 
ples, and, as far as appears, but two, of an incongruity, the 
notice of which may ſerve by way of illuſtration to this rule. 


+ Lords Orders, Art. 45. Lords Journals, 14 Dec. 1621; 23 Feb. AY 33 
One 


20 May, 1626. 
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One is that of a memorandum on the journals, that “ the 
„ Speaker, by leave of the Houle, declared it to be their ſenſe,” 
ſo and ſo®, Was a motion in thoſe words made, put to the vote 
and carried ? If not, no leave of the Houſe was given, no ſenſe 
of the Houſe was taken: in the other ſuppoſition, the hiſtory 
given in this memorandum, which is a long and rather a per- 
plexed one, was of no uſe. The uſual introduction, the word 
Ordered, or the word Reſolved, would have been a much more 
intelligible one, and juſt as proper in this caſe as in any other. 

2. As to the other inſtance. At the commencement of every 
ſeſſion, immediately upon the return of the Commons from the 
Houſe of Lords, where they have been all hearing the King's 
ſpeech in a place not big enough to hold a quarter of their num- 
ber, before any other buſineſs is done, a bill, in purfuance of 
antient orders, is read by the clerk, by direftion of the Speaker, 
for form ſake . | | 

« This cuſtom (ſays Mr. Hatſell) 4 I underſtand to be nothing 
& more than a claim of right of the Commons, that they are at 
liberty to proceed in the firſt place, upon any thing they think 
«+ material, without being limited to give a preference to the 
« ſubjects contained in the King's ſpeech.” That ſuch was the 
reaſon, may be, and upon the ſtrength of ſuch reſpectable autho- 
rity, I ſuppoſe, is, very true. But ſuch a form is as abſurd in itſelf 
as incompetent to the end. This thing called a Bill, what 


— — 


* Commons Journals, 27 Jan. 1697. 


+ Commons Journals, 22 March, 1603; 7 April, 1614; 3 Feb. 1620; 
21 Feb. 1623. 5 


Precedents of Proceedings in the Houſe of Commons, with Obſervations 
by John Hatſell, Eſq; Firſt Clerk of the Houſe, 1785. Vol. I. p. 59. 


1 title 
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title can it be ſaid to have to that name? — The Clerk reads it, 
becauſe the Speaker orders him :—Whence comes it? From the 
Lords? Not fo: for as yet they have done nothing, any more than 
the Commons. From the Speaker? But he has no rizht to make 
ſo much as a motion for leave to bring in a bill, much leſs to 
bring in a bill without leave. A Bill is a compoſition preſented 
by ſome Member : the thing here called a Bill, is a child without 
a father, born, like Melchiſedeck, in the way of equivocal 
generation. The caſe ſeems to be, that, at the time this order was 
eſtabliſhed, no clear idea of the mode of generation of an act of 
the Houſe ſeems to have been as yet formed. It was not as yet 
underſtood, that a compoſition, to be an act of the Houſe, that is, 
of all, or a majority of the Members, muſt, if it took its riſe in 
the Houſe, have begun by being the act of ſome one Member, 
But to appear to be the act of ſome Member, it muſt have been 
exhibited by him as ſuch: and, to make ſuch exhibition, 
is to make a motion. | 

| Years after this period, or theſe periods, (take any of them) in 
the Houſe of Lords, as we have juſt been ſeeing, things would be 
ſtarting up, pretending to be acts of the Houle, orders, reſolutions, 
rules, nobody knew how. There ſeems to be but too much 
ground for apprehending that this may {til] be liable to be the 
cafe in the French practice. But of this a little further on. 

Make what one will of it, being no act of the Houle, it is no 
exertion of any right of the Houſe : it anſwers not that purpoſe 
any more than any other. 

The right in queſtion, ſo far from receiving any ſupport from 
this futile form, neither requires nor admits of any ſuppert what- 
ever. It exiſts of neceſſity in the firſt inſtance; it follows from the 
very conſtitution of that and every other political aflembly. No- 


thing can be done, nothing can be expreſſed by the Houle, without 
being 
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being done, without being expreſſed, at ſome time or other, by 
ſome Member of the Houſe: expreſſed either viva voce or by 

writing, or in ſome other mode, no matter what: ſay, for inſtance, 
viva voce, by ſpeaking. But when a man is up to ſpeak, who ſhall 
ſay what it is he will ſpeak, abſtraction made of any antecedent 
rule ? He ſpeaks not to the buſineſs offered to the Houſe by the 
King, but to that or any other buſineſs, as he thinks fit. For the 
Houſe, therefore, to be in poſſeſſion of this right, there can need 
nothing but the non-exiſtence of a rule to the contrary. 

The futility of this form appeared on the ſame recent occaſion 
on which the eſtabliſhment of it was recognized. On the 15th 
of November, 1763, before this pretended Bill was read, Mr. 
Wilkes and Mr. George Grenville ſtart up together; Mr. Wilkes, 
to tell his own ſtory about a breach of privilege; and Mr. Gren- 
ville (then Miniſter), with a meſſage on the ſame ſubject from the 
King. Great debates which ſhould be heard firſt; Mr. Wilkes's 
ſpeech, Mr. Grenville's ſpeech, or the bill: it was carried at laſt 
in favour of the bill *. What was got by this? The Houſe had 
the pleaſure of hearing this Bill; and then there was the ſame 
matter to ſettle, who ſhould be heard firſt, Mr. Wilkes 'or Mr. 


Grenville, as before. 


Quks TION II. Why in writing ? 
ANSWER. 1. Becauſe it is only by writing that the tenor of 
any diſcourſe can be fixed for any length of time. 
It is only by ſuch fixation that it can be aſcertained, that 
the draught exhibited is capable of ſtanding as a reſolution of 
the Aſſembly, in the very words in which it is propoſed. 


* II. Hatſell, 59. 
| QUESTION 


Crap. III.) Motion written, and in terminis. 15 


QuesTIon III. Why put into writing by him who makes 
it, and not by any one elſe ? 

ANSWER.'1. Becauſe no third perſon can ſo well tell what it is a 
man means as he himſelf can.— If the words of it, as committed to 

writing, are choſen by any body elſe, the utmoſt accuracy it can 

aſpire to in the hands of ſuch third perſon, is, the being as exactly 
repreſentative of the meaning of the avowed author of the motion, 

as'if he himſelf had choſen them. But the chances are rather 
apainſt its poſſefling that extreme degree of accuracy; and were 
they ever ſo much in favour of -it, yet ſo long as there is the 
ſmalleſt chance on the other ſide, ſuch chance will form a con- 

cluſive reaſon againſt the committing the buſineſs of penning the 
'motion to any body elſe. 

2. To fave time.—Between the penner and the author, where 
they are different perſons, a converſation of ſome ſort muſt be 
carried on: this converſation may, and frequently muſt, occaſion 
diſcuſſions and diſputes. The ſenſe of the author may be per- 
verted by accident or defign : : or, where no ſuch perverſion takes 
place, or was intended, it may be ſuſpected. All this while bu- 
ſineſs mult be at a ſtand, and the Aſſembly ſitting to no purpoſe. 

Let it be of the mover's penning; and while he is about it, 
no part of the Aſſembly's time is taken up. He may have penned 
it out of the houſe ; and ought ſo to do, as will be ſeen farther 
an. whenever it can be done. 5 

To promote maturity of compoſition.—If the author of a 
motion is permitted to rely on a third perſon for the penning of 
it, ſuch permiſſion will be liable to produce haſty indigeſted mo- 
tions, the impropriety of which the author himſelf, had he been 
- obliged to put them to writing, might have diſcovered. Writing 
ſummons up the attention to apply itſelf to the diſcourſe written, 

EssAx VI. Part I. D and 
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and furniſhes it with a fixed ſubject. Whoever, in any inſtance, 
corrected what he had once written, may find, in that ſingle in- 
ſtance, a reaſon fully ſufficient to juſtify the Nenne of this 


rule. 


QuesTion IV. Why in the very words in which, when 
made an act of the Aſſembly, it is propoſed to ſtand ? 

ANSWER, I. Becauſe no other terms can expreſs, with the 
certainty of being accurate, the object which the author of. the 
motion propoſes to the Houſe. The compoſition, given as the act 
of the Aſſembly, is not really its act, any otherwiſe than as far as 
it is the very compoſition, which thoſe whoſe votes form the de- 
ciſion of the Aſſembly, have given their votes in favour of. If the 
diſcourſe they have voted for differs, in a ſingle word for example, 
from the diſcourſe exhibited by the author of the motion, then, 


as to ſuch word, it is not of his penning; which, as has juſt 
been proved, it ought to be. The only diſcourſe they can have 


meant to adopt, the only diſcourſe they can all of them, and 


from the beginning, have had under view, is, to a word, the very 
diſcourſe preſented to them by the mover: if the reſolution given 
in their name by any one elſe, the Secretary, for inſtance, or the 
Preſident, differs from that original in in a ſingle word, it is pro 
tanto, a forgery. | 

I fay, in a Angle word: for every one knows, that in a ſingle 
word may be compriſed the moſt important alterations: take, for 


inſtance, the word not *, 
BRITISH 


4 


— 


* I lay out. of conſideration at preſent the caſe of an amendment, of which 


hereafter. If an amendment is propoſed, it is by ſome other Member, who 


has the ſame right to propoſe the alteration, as the author of the original mo- 
| tion 
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ern 


In every art, the proper mode, how ſimple ſoever, and how 
inconteſtably ſoever, when once hit upon and clearly ſtated, it 
appears to be a proper one, and even the only proper one, is ſeldom 
the one pitched upon at firſt. 

In the Britiſh Houſe of Commons it was the ancient practice, 
we are informed by Mr. Hatſell +, ** for the Speaker to collect 
« the ſenſe of the Houle from the debate, and from thence to 
* form a queſtion, on which to take the opinion of the Houſe : 
but this (adds he) has been long diſcontinued : and at preſent, 
ce the uſual, and a/m/? univerſal method is, for the Member who 
«© moves a queſtion to put it into writing, and deliver it to the 
ec Speaker ; who, when it has been ſeconded, propoſes it to the 
* Houſe, and then the Houſe are ſaid to be in poſſeſſion of the 
“ queſtion,” | 

From Lord Clarendon's account of his exploits in the character 
of Chairman of a Committee, as alluded to on a former occa- 
ſion , there appears ſome reaſon to ſuſpect that at that time the 
practice ſpoken of in the above paflage {till ſubſiſted : otherwiſe it 
is not eaſy to conceive how that able ſtateſman could have done ſo 
much miſchief as he boaſts of. | 

The way he took was,-amongſt other things, to report, which 
he ſays he frequently did, two or three votes directly contrary to 


* 


c 


2 — 


tion had to propoſe ſuch motion. The amendment being carried, the amended 

motion comes inſtead of the original motion ; and the reſolution paſſed by the 

Aſſembly has two authors, two equally known and avowed authors, inſtead 
. 
+ II. Hatſell, 8 1. 

1 Eſſay V.—Hiſt. of the Rebellion, B. III. vol. 1. p. 275. 8yo. edition. 

| each 


* 


20 Principal Points continued. [Ess Ax VI. 


each other. He muſt therefore have contributed, more or leſs, 
to the making of them ſo, or the ** entanglement” he ſpeaks of 


would not in any degree have been, what he boaſts of its being, 
his work. Whatever had been their contrariety, had they been 
moved in terminis, and in writing, by their reſpective authors, 


it would not have been in his power to have had any ſhare in it. 


That ſuch, at any rate, was the practice in the year 1620, two 


or three and twenty years before the period Lord Clarendon ſpeaks 
of, appears ſrom the Commons' Journal of that year: in which, 
on an occaſion where the Speaker's conduct had been the ſubject 
of animadverſion, in the courſe of the debates, amongſt other 
charges is that of a praQice he was in of ** intr icating the queſtion,” 


and another, of his having © made many plauſible motions 


« abortive* 4. 


FRENCH 


* Commons Journals, gth March, 1620. 


+ Since this ſheet was ſent to the preſs, chance has led me to a paſſage in the. 
Journals of the Houſe of Commons, by which it appears that even ſo late as the 
year 1675 the identity of the terms of the act of the Houſe with thoſe of the 
motion was not invariably preſerved, I will ſtate it at length; the rather as, 


while it exemplifies the deviation from that rule, it may alſo ſerve to exem- 


plify and demonſtrate the ill conſequences of ſuch deviation. | 


The whole paſlage is as follows: 


A debate ariſing in the Houſe touching the ancient order and courſe of 
ce the Houſe in the method of raiſing ſupplies, and concerning the r 


cc dency of the leſſer ſym ; 


« The Houſe, upon the queſtion, did reſolve and declare it an ancient order | 


«© of the Houſe, That when there comes a queſtion between the greater and 
e leffer ſum, or the longer or ſhorter time, the leaſt ſum and longeſt time 


«© ought firſt to be put to the queſtion,” 
5 Upon. 
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FRENCH PRACTICE. — Provincial Aſſemblies. 


What the practice has been in the French Aſſemblies of old 


ſtanding, ſuch as the Provincial States, and the Chambers of 
Parliament, 


Upon the face of this paſſage two propoſitions may be laid down as 
undeniable: 

iſt, That the words of it are not all of them the ſame, without any varia- 
tion, as thoſe employed by the author of the motion which gave birth to it, 

2dly, That if in any part of it ſuch identity was preſerved, it is impoſſible 
to. ſay how far ſuch part extends, it being impoſſible to ſay where it begins. 

The part that looks moſt like the authentic, and, if one may ſo ſay, the 
enactive part of it, is that which begins at theſe words: that when there comes 
a queſtion between the greater and leſſer ſum . . . . 

But this cannot be taken for the beginning of the authentic part for two 
reaſons : | 

1. Becauſe theſe words, in order to make up, along with the ſucceeding 
one, a ſentence capable of officiating in the character of an act of the 
Houſe, require to be preceded by the word Re/o/ved, or (to uſe the phraſeology 
that comes neareſt to. that word in the paſſage in queſtion) by the words 
Reſolved and declared, But in this paſſage no ſuch. word or words ftand imme- 
diately precedent to the words in queſtion : nor can any form of words capable 
of anſwering that purpoſe be found in it, without going farther back, and 
that ſo far as to involve ſome words which upon the face of them could not. 
have been the words of the author of the motion, could not have been the 
words of the Houſe. | 

To get the complement. of words neceſſary to make. out an intelligible 
propoſition, the leaſt remote ones one can begin with are the words, © The 
« Houſe upon the queſtion did reſolve and declare.“ But theſe, it is evident, 
could not have been the words of the Houſe, nor words given by the author 
of the motion as deſigned to be adopted by the Houſe. They are not words 
of an act of the Houſe, but words uſed by a third nen. in ſpeaking of an act 


of the Houſe, 
2. Another 
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Parliament, does not appear, in a direct way, from any docu- 


ments 1 have been able to meet with. The affeQation of ſe- 


Crecy, 


b — — — — -N - _— — * 


2. Another reaſon why the part beginning at the words “ that when there 
comes a queſtion,” cannot be taken as compriſing all the words employe:! by 
author of the motion, is, that between theſe words and the firſt words of the 
paragraph come others, the import of which forms an eſſential part of the 
import, whatever it be, of the act of the Houſe ; viz. thoſe which ſpeak of 
the antiquity of the regulation, the eſtabliſhment of which was in view. The 
& Houſe, upon the queſtion, did reſolve and declare it to be an ancient order of the 
C Houſe.” Theſe words © an ancient order,” we fee, are in their import 
mſeparably interwoven with the preceding ones, which we have ſeen muſt 
have been words, not of the Houſe, not of the author of the motion, but of a 
third perſon, the penner of the Journals. . 

So far as to the fact of the uncertainty : Now as to the ill effects of it, 
they conſiſt in this, that as you cannot tell what part of the paſſage, if any, 
was in the words of the act of the Houſe, you cannot tell to what caſes the 
act of the Houſe meant to extend itſelf. This we ſhall ſee immediately. 

The firſt paragraph, not amounting of itſelf to an intelligible propoſition, 
not amounting to a complete grammatical ſentence, is inextricably inter- 
woven with the ſecond, They form two parts of the ſame ſentence ; and in 
both parts there 1s matter equally capable of being conſidered as repreſentative 
of a part of the import of the a& of the Houſe, As you cannot tell 
where the language of the hiſtoriographer of the Houſe ends, and where the 
language of the Houſe itſelf begins, it may be that both paragraphs were 
expreſſive of the ſenſe of the Houſe ; it may be that only the latter was, 

Now then comes the uncertainty and the miſchief, The laſt paragraph 


gives the propoſition generally, and without reſtriction: the former paragraph 


applies a reſtrictive clauſe. The laſt gives to underſtand, that in all caſes 


where divers ſums, meaning ſums of money, are in queſtion, it is the leaſt 


ſum that is to be put to the queſtion firſt : the former paragraph contradicts 
this propoſition in its character of an univerſal one, and ſays that the only 
caſe to which this rule is to be deemed to extend, is that where the buſineſs 


upon the carpet is the buſineſs of ſupply—where the queſtion is relative to 
& the 
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crecy, which, till the preſent auſpicious period, has pervaded 
the whole ſyſtem of French, as in general of monarchical go- 


vernment, keeps every thing of this fort under a cloud. 
But 


& the method of raiſing ſupplies.” What is the conſequence ? That it is only 
in the caſe where the queſtion is touching the method of raising ſupplies, that this 
paſſage in the Journals affords any certain rule: and that, as to all other 
queſtions in which ſums of money may be concerned, it not only affords no 
certainty, but preſents a rule with which the certainty of any concluſion that 
can be formed relative to the ſubject is abſolutely incompatible. The abſence 
of all rule leaves the ſubject open to ſuch other means of deciſion as the nature 
of it comports ;- but an ambiguous rule is mortal to all certainty while it laſts, 
and renders all true and regular deciſions relative to that ſubje& impoſſible. 

Obſerve how ſubſervient a rule, thus circumſtanced, is to the purpoſes of 
diſingenuous altercation, ' 

A debate ariſes on a queſtion not relating to ſupply. Does it ſuit your 
purpoſe to have the rule attach upon this queſtion ? Preſent the laſt paragraph 
alone. Does it ſuit your purpoſe to take the queſtion out of the rule? Produce 
both paragraphs together. 

Collateral conſiderations only make the confuſion thicker : ſuch lights as 
are to be collected from the ſituation of the legiſlators point one way; the 
interpretation given by ſubſequent practice points the other, 

It is tolerably evident, that in the minds of the authors this rule had no 
other extent than what related to the fingle buſineſs of ſupply. Where money 
was concerned, the great object with them was how to keep their purſes as 
cloſe ſhut as poſſible againſt the ſwindler on the throne : it was no part of 
their purpoſe to fit down and frame a ſet of general principles, fit to enter into 
the compoſition of a regular code, How ſhould it have been; when down to 
the preſent hour none of their ſucceſſors have dared ever to harbour any ſuch. 
ambitious thoughts ? wal 1 

Beſides that, the rule is given as an ancient one; and the farther back we go 
in the hiſtory of the Houſe of Commons (ſetting aſide the period of its ſhort- 
lived tyranny during the civil wars), the leſs we find them have to do with 
money for any other purpoſe than the ſimple one of affording a temporary 
relief to the neceſſities of the Crown, . : 
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But of the general practice and notions on this head, the 
regimen preſcribed to, or imagined by, the lately inſtituted 
Provincial Aſſemblies, affords pretty good preſumptive evidence: 


and that evidence ſhews the practice in this reſpect to have 


been pretty much on a par with the Engliſh, at the time 


* 
— 


— —— 


| 


On the other hand, ſubſequent practice is in favour of the more general con- 


ſtruction: in a queſtion no ways relating to the buſineſs of affording ſupplies 


to the crown, we {hall find, in a ſueceeding chapter, a curious inſtance : and 
ſuch, for aught I know, may be the practice in every other inſtance, Here then, 


to increaſe the confuſion, we have precedent againſt reaſon ; and all for want 


of the obſervance of a rule of compoſition ſo fimple in its conception, and fo 


eaſy in practice. 


To exhibit -what ought to have. been done,.as well as what ought not to 
have been done, I will now give the order in queſtion as it ought to have 
ſtood, and as it would have ſtood had it been penned on the ſame plan with 
others that precede and follow it in the ſame volume, and even in the ſame 
leaf, The words in brackets expreſs the dubious parts, the retention or 
omiſſion of which will give the different conſtructions of which the pallage, 


as it ſtands in the Journals, is ſuſceptible. 


The paſſage as it ſtands. 


A debate arifing in the Houſe 
touching the ancient order and courſe 
of the Houſe in the method of raiſing 
ſupplies, and concerning the prece- 
dency of the leſſer ſum; 

The Houſe upon the queſtion did 
reſolve and declare it an ancient order 
of the Houſe, that when there comes 
a queſtion between the greater and 
leſſer ſum, or the longer or ſhorter 
time, the leaſt ſum and longeſt time 
-ought firſt to be put to the queſtion. 


De reſolution as it ought to have been 


given in by the author of the motion, and 
entered by the clenk. 


Reſolved, Land it is hereby declared 


to be an ancient order of the Houſe], 


that when [in matter of ſupply] there 
comes a queſtion between the greater 


and the leſſer ſum, or between the 


longer and the ſhorter time, the leaſt 
ſum and the longeſt time ought firſt to 
be put to the queſtion, | 


ſpoken 


* * . 
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ſpoken of by Lord, Clarendon ; that is, about a century and 
a half ago. 

The Reports of the Committees,” ſays an author who has given 
us a general account of the conſtitution, diſcipline and pro- 
ceedings of theſe aſſemblies *, “ the Reports of the Committees 
are made with a good deal of care. After having well ſettled 
« the queſtion, an account is given of the different opinions 
* [avis]; of the effect produced by ſuch or ſuch an opinion 
opinion]; of the number of perſons who concurred in it; 
* of thoſe who differed from it, and why; of the reaſons 
«© motif] which occaſioned each propoſition to be adopted or 
rejected, in part or in the whole; in ſhort, of the opinions 
„ avis] which prevailed generally, or of that which was 
* adopted. 

„ This method {adds the author) ought always to be that of 
a Committee. The Aſſembly names them, not to pronounce 
* a deciſion, but to elucidate an affair, and put the Aſſembly in 
* a way to judge.” 

This elaborate and carefu/ plan, which, according to the au- 
thor's notion, ought to be the plan of every Committee, affords a 
pretty ſtrong preſumption that in thoſe aſſemblies (ſuppoſing this 
account to be a juſt one) the ſimple principle of giving a deter- 
minate exiſtence in writing to every propoſition, and ſo proceed- 
ing either to receive. that propoſition, (with or without amend- 
ments) or to reject it, was not known. The reſolutions of the 
meeting, to judge from this account, are jumbled with the 
minutes of the proceedings, and the accounts of the debates: in 
the conception of the author, they are unqueſtionably. 


* Reſultat des Afſſemblees Provinciales, p. 18. 
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As this is a ſubject of the firſt importance to the preciſion of 
the proceedings in the great national Aſſembly, to which it is my 
ambition to be of uſe, to the genuineneſs as well as clearneſs of 
the reſults, and to the efficacious developement of their powers, 
it may be worth while to give this account a pretty minute con— 
ſideration for the purpoſe of comparing the proceedings, as here 
deſcribed, with the ſtandard above laid down. 

1. After having well ſettled the queſtion” —| Apres avoir bien 
poſe la gueftion]. What queſtion? The queſtion, meaning the 
motion or propoſition in queſtion, if delivered in, in writing, 
by the author himſelf, can neither require to be ſettled, nor admit 
of it. It has ſettled itſelf. It may require amending indeed; 
but that is a very different operation from ſettling. 

2. Aſter having well ſettled the queſtion,” an account is given 
of the different opinions upon it—[on rend compte des differens avis]. 
What are theſe opinions? theſe avis They are not deciſions 
upon the queſtion : they are not votes given towards forming ſuch 
deciſion. Each queſtion, when put upon a ſingle motion, can 
admit of but one of two deciſions ; adoption, or rejection: each 
vote can admit of but one of three modifications : for the queſ- 
tion, againſt the queſtion, or neuter *. Avis is perhaps, here, put 
for argument; argument uſed in the courſe of the debate. 

3. Account is given of the ect which ſuch or ſuch an 
opinion produced I de Jeet qu'a produit telle ou telle opi- 
% nin] -a further reaſon for ſuppoſing that avis, as well as 
opinion, here means argument: the effect that a deciſion produces, 
requires no account, no ſeparate account: it produces the adop- 


tion of the reſolution propoſed, or the rejection of it: the reſo- 


— — 


* See ch, Voting. 


lation, 
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lution, if adopted, needs no account: it ſpeaks for itſelf. It 
not only does not ſtand in need of any account, it admits of none: 
a compoſition given under that name, if it be in the ſame terms 
with thoſe of the reſolution, 1s not an account of that reſolution, 
but the thing itſelf: if in different terms, then, ſo far as the dif- 
ference extends, the account it gives is a falſe one. 

A vote, if that were meant by avs and opinion, requires not, 
any more than the deciſion it has produced, or failed of pro- 
ducing, any account : it is given one way or the other, and the 
effect of it appears by the deciſion ; by the adoption or rejec- 
tion of the reſolution propoſed. 

4. Of the number of the perſons that concurred in it, [in ſuch 
opinion or argument] of thoſe who differed from it, and why : 
[de celles qui s'en ſont Eloignees, & pourquoi.| This why, 
this pourquoi, I muſt confeſs, I know not very well what to make 
of. I thought the opinions or avis had been, themſelves, the 
arguments, and included the reaſons : theſe pourquois then mult 
have been the reaſons of thoſe reaſons. 

5. Of the reaſons [motifs] which occaſioned a propoſition to be 
adopted or rejected, in part or in the whole : [des motifs qui ont 
fait adopter une propoſition, en partie ou en total.] 

The perplexity gets thicker and thicker : here we have not 
only reaſons upon reaſons, but reaſons upon em: for metifs 
mult ſurely here, as in French it does commonly, when ſpoken 
of with reference to an opinion, mean reaſons ; it cannot mean 
what in Engliſh we term motives it can never have been 
meant, that, in theſe Committees, the ſeveral Members get 
up, and render an account of the motives that have given birth 
to their reſpective votes; ſaying, one of them, it was patriot- 
iſm; another, it was the love of reputation; another, it was 
ſympathy for the propoſer; another, it was antipathy to the 
| Ea. oppoſers ; 
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oppoſers; another, it was the hope of gaining a perſonal advan- 
tage by it that determined me: as little is it likely that the penner 
of the report ſhould have taken upon himſelf thus to anſwer for 
each man's motives. 

6. Laſtly, Of the opinions [avis] which prevailed generally; 
of that which was adopted lenüß, des avis qui ont prevalu on 
ralement, oz de celui qui a été adopte}. 

This is ſtill more perplexing than before. What means this 
oppoſition between prevailing generally and being adopted? and 
how 1s it that the opinions which may prevail generally are 
ſeveral, while the opinion that can be adopted is but ove? If by 
avis is meant here decfions,. deciſions of adoption or rejection, on 
different queſtions you may have certainly as many deciſions, in 
ſhort one or other of exactly twice as many deciſions, as there are 
queſtions. If by avis is meant here opinions given ſeparately by 
the different Members, upon occaſion of the ſame ſubject, diſ- 
courſes delivered, which, if adopted by the Aſſembly, would 
have been ſo many re//utions of opinion ; theſe, if never put to 
the vote, are not acts of the meeting, acts of the body, but mere 
acts of the individuals. Yet after all, of this ſet of opinions, there 
is (it ſeems, according to this Author) one, and but one, which 
has been adopted. —Has it then been adopted? It is then an 
act of the Committee—a reſolution of opinion paſled by the 
Committee. On the other hand, if only one of the ſet has been 
adopted, how is it that the reſt, which, fince they are thus con- 
ſtructed with that one, muſt, it ſhould ſeem, have been oppoſite 
and contrary to it, can have been generally received? A propoſition 
cannot be ſaid to have been generally received by a meeting of 
any kind, if it has not been received by a majority: and if it has 


really been received by a majority, how can it fail of having been 
adopted? 
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adopted? An account like this puts one in mind of the gram- 
matical hiſtory of the cake: G got it, and yet H had it. 

Conſidering this confuſion as the work of the anonymous 
author, it would not have been worth all this notice: but the 
practice, of which the ge is thus given, muſt ſurely itſelf have 
been very confuſed, or it could ſcarcely have given birth to an 
account ſo perfectly confuſed. 

Nothing like this is to be found in the Reports of any Engliſh 
Committee I ever met with or heard of. They do not report fo 
much as their own minutes; much leſs do they report their own 
debates : no opinion is there given which is not the opinion of the 
whole. Is a reſolution of opinion propoſed ? If rejected, no traces 
of it appear; if adopted, it is-given, not as the reſolution of A 
or B, but as the reſolution of the Committee. Is a ſtatement of 
any affair, or hiſtory of any tranſaction, given? One Member, 
it is true, may have penned and propoſed one part, another Mem- 
ber another part; but neither the one part nor the other would 
have ſtood in the report, if they had not reſpectively been acceded 
to by a majority of the Committee-—if they had not, each of them, 
been the act of the whole. 

Were a compoſition, like the one thus deſcribed, preſented, 
under the name of the Report of a Committee, to a Britiſh Houſe 
of Commons, what would they ſay ? They would ſay, Thrs zs no 
Report; you muſt go back again, and make one. They would ſend it 
back to be re-committed. While A ſays one thing, and B, neither 
aſſenting to nor diſſenting from what A has ſaid, ſays another, this 
is no report of a Committee: the report of a Committee is what 
is ſaid throughout by the major part of the Committee, or by the 
whole. 

But theſe, it may perhaps be obſerved, are but Reports of 
Committees, The Committees, of which theſe are the Reports, 


are 


\ 
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are very ſmall Aſſemblies, compoſed of a ſmaller number of 
Members than what is commonly to be met with in the leaſt 
numerous Committees of a Britiſh Houſe of Commons. The 
Members may therefore be conſidered as acting in their individual 
capacity: and the Reports, given under the name of ſuch Com- 
mittees, may be conſidered as reports made by individuals. The 
Reports of ſuch Committees as theſe may therefore be thus far 
informal, and yet the proceedings of the entire Aſſemblies, to 
which theſe Reports are made, be regular and exact. 

Unfortunately the account given in the ſame book of the 

method in which the deciſion of the Aſſembly itſelf is formed (I 
ſhould rather ſay, of the paper publiſhed as the deciſion of ſuch 
Aſſembly), ſeems to indicate but too plainly, that the only ſimple 
and true method of forming ſuch a deciſion is not leſs widely 
departed from in the one ſort of meeting, than in the other. 

The opinion once formed by a plurality of voices (votes) 
« voi], ſays the Author above quoted *, 9 then comes the 
*« time for entering it (writing it) [“ rire] upon the minutes. 
„But this operation (drawing up) [redaction], requiring à con- 
5 fiderable time, the Aſſemblies name Committee- men to perform 
« it, and the meeting of the next day opens with the extract of 
„ the minutes of the day preceding. This regulation, highly 
«© beneficial as it is, /ince it ſaves time, may be productive however 
« of a miſchief,” 

If this account be juſt, it is impoſſible the principle of the iden- 
tity between the motion and the act of the Aſſembly, ſhould have 
been obſerved in theſe Aſſemblies, For drawing up ſuch act no 
Committee could have been either neceſſary or of any uſe. No 


* Reſultat, p. 27. 
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time could have been ſaved, but a great deal of time ſadly waſted 
and conſumed, The act, upon the only juſt and fimple principle 
the nature of the caſe admits of, is already drawn up by him who 
moves it: to enter it upon the minutes is work—not for a Com- 
mittee, but for a copying Clerk. Committee- men may be of uſe 
to give a look occaſionally to the Journals, and ſee whether the 
Secretary has done his buſineſs properly: that is, whether he has 
entered all the acts, and whether each of them be an exact copy 
of the original draught: but ſuch occaſional inſpection is a very 
different thing from their doing of that buſineſs themſelves. 

The miſchief here apprehended by the Commentator is, that 
of the Aſſemblies in general following, upon this occaſion, the 
example which, in a paſſage I have had occaſion to quote elſe- 
where *, he takes notice of as having been ſet by the Provincial 
Aſſembly of Tours. This Aſſembly, it ſhould ſeem, had con- 
ceived it proper to ſee what it was their Committee-men had 
been making them ſay, and not to let the account thus given 
ſtand as definitive, till they, the Aſſembly, had heard it read to 
them. The Commentator, full of diffidence of the Aſſembly 
itſelf, leſt it ſhould alter its own acts or pretended acts, is as full 
of confidence in their Committee-men. It never occurs to him 
that either through deſign or miſconception the latter can miſre- 
preſent, or upon juſt grounds be ſuſpected of miſrepreſenting, an 
act which, under ſuch circumſtances, it muſt be ſo difficult to 
repreſent at all, and which in truth can ſcarcely be ſaid to have 
Exiſtence. 

Turn to the Journals of theſe Aſſemblies, and what is more, 
to the royal Edicts publiſhed for the regulation of their diſcipline, 


_ * Efay IV, Ch. Hours of fitting. 
and 
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and we ſhall find them confirm in this reſpect the account given 
of them by their commentator. | 

« In the caſe where divers opinions [aver] ſhall have 
«© manifeſted themſelves, the Afſembly,” ſays the Royal Edict 
for Haute Guyenne *, all be obhged to reduce them to two 
and that which has the plurality of votes [ages], ſhall form 
the act of the Aſſembly ( deliberation]. 

W hat mu/t be done, is done ſome how or other, however badly: 
and therefore an Aſſembly ordered by royal authority to reduce its 
avis (whatever is meant by avis) to two, will contrive to do ſo. 
But upon the principle of the identity of the terins of the motion 
and thoſe of the reſolution, and ſuppoſing only one motion upon 
the carpet at a time, and ſuppoſing the votes to be given upon 
that one, no Aſſembly could contrive to do otherwiſe. For or 
againſt the motion the motion adopted or rejected there is no 
other alternative. | 

The truth is that theſe different avis, which the Royal penman 
conſiders as liable to be produced upon a given ſubject, theſe avis, as 
far as they can be ſaid to be any thing, ſeem to have been ſo many 
different propoſitions, ſo many different motions, which were to 
be going on and debating at the ſame time. They are not votes 
at leaſt ; for votes [ ſuffrages], it is underſtood, are to be given 
upon them. Taking them for motions, why the number of them 
ſhould undergo this reduction 1s not by any means made apparent. 
If all are conſiſtent, why not let them all paſs into refolutions, if 
the Aſſembly choſe it? If any are inconſiſtent with others that 
are preferred, the Aſſembly, one ſhould think, might be truſted 


— 


— — 


PI 


* Art. 9, page 14, of the Journal of 1779. This of Haute Guyenne is the 
ſecond of the two original Aſſemblies (Berri being the firſt), the conſtitution 
of which was taken as a model for the others, ſince eſtabliſhed all together 
in 1787. 

to 
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to for not paſſing them; if a man has not ſenſe to keep him from 
falling into inconſiſtencies, it is not a Royal Edict that will 
give it him. 

The Aſſembly accepts this regulation *, adding an amendment, 
palliating, in ſome degree, the inconvenience ariſing from a fixed 
order of ſpeaking, as hinted at on a preceding occaſion +, and 
more fully developed a little farther on, | 

The caſe which I ſhould ſuppoſe the penner of this edid to 
have had in view, is that of a number of motions ſtarted at the 
ſame time, like candidates on an election. In the Englith prac- 
tice this can create no confuſion; for the one firſt ſtarted muſt 
be firſt diſpoſed of: the queſtion can only be as to the adoption 
or rejection of that one: the others come on afterwards, as they 
are moved. I do not fay, but that this method admits of im- 
provement : hereafter, a regulation will be ſeen propoſed with 
that view. But, what is the great point, it thoroughly prevents 
that confuſion, which on the French method ſeems to be in- 
evitable. ; 

I ſet out with obſerving, that, to exhibit as the act of an Aſ- 
ſembly a propoſition which has not been put to the vote, and 
carried by the majority of votes in that Aſſembly, is to commit 
a forgery, If credit may be given to an anonymous, but very 
intelligent author 8, this forgery is, in France, a matter of or- 


Procès, verbal de  Aſſemblee de Haute Guyenne, 4, 1779. Pp. 143. 


+ Eſſay IV. | 
$ Effai ſur l'Hiſtoire des Comices de Rome, des Etats-Generaux de 15 
France, & du Parlement de PAngleterre, 3 vol, 8vo. Philadelphie, (Paris) 


1789, vol. II. p. 195. 
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dinary practice. It is where he has been ſpeaking of the Aſſem- 
bly of the States-General; and not only of that Sovereign 
Aſſembly, but of the particular preparatory Aſſemblies collected 
for the purpoſe of ſending deputies and inſtructions to that ge- 
neral one. Reſolutions [avzs], ſays he, are drawn up, frequently 
when nothing has been put to the vote. Or redige les avis, & 
ſouvent on ne vote point. | 


CHAPTER 


Cnae. IV.] E285 


n IV. 


Principal Points continued. 
PoinT III. Unity of the Subject of Debate Rept inviolate. 


Queftions, with Anſwers exhibiting Reaſons. 


QuesT1on I. WIV not ſuffer a ſecond propoſition to be 
ſtarted (except as excepted) till a former has been diſpoſed of? 

ANSWER. I. That in the inſtance of ſuch or ſuch a particular 
propoſition, the Aſſembly may not by indeciſion, with reſpect to 
that profofition, be prevented from taking a courſe which, had 
its will been left free to exerciſe itſelf upon the ſubject, it would 
have taken. 

This, we ſee, is what may be at any time the caſe, if a propo- 
ſition about which the Aſſembly had begun to occupy itſelf, is 
thus permitted to be joſtled, as 1t were, off the carpet by another 
propoſition different from the former, and incommenſurable with 
it, before they are aware. 

2. To prevent a degree of confuſion, by which, for that time, 
the Aſſembly may be deprived of the faculty of forming any will 
at all. 

Without ſome ſuch check, nothing is more likely to happen, 


even without deſign ; and that in any Aſſembly, much more in a 
F 2 | new 
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new-formed and numerous one. And the endeavour to produce 
ſuch an effect by deſign, is one of the moſt effectual plans that 
individual fraud, or conſpiracy, can purſue. In this way a thou- 
ſand propoſitions may be thrown out, which, had the Aſſembly 
been left at liberty to occupy itſelf about them without interrup- 
tion—in ſhort, had it been left maſter of its own will, —muſt 
have paſſed. ; | 

A propoſition, ſuppoſe, has been introduced: a debate ariſes: 
and, in the courſe of the debate, ſomething is ſtarted, from 
which ſomebody catches, or pretends to catch, the idea of ſome- 
thing elſe that would be very proper to be done. This ſomething 
elſe, happening to touch upon a more ſenſible fibre, the next 
ſpeaker takes this for his theme. Affections grow warm, and 
crowding about this ſecond ſubject, the firſt is inſenſibly departed 
from and forgotten. In the ſame manner a third takes place of 
this ſecond; and fo on, till men's minds are effectually confuſed, 
and their whole ſtock of time and patience gone. 

This divergency is what is the more liable to take place in any 
aſſembly, eſpecially in any new- formed aſſembly, inaſmuch as it 
is what ſcarce ever fails to take place in private circles. In this 
caſe it is productive of no ſort of harm : for amuſement, which 
is here the end in view, is better provided for by rambling 
freely from ſubject to ſubject, than by adhering to any one. 
But in the caſe of a political afſembly, it is productive of the 
utmoſt harm which ſuch an aſſembly, as ſuch, is capable of 
ſuffering. | 

The more eligible in its nature, and the more likely to have 
been embraced by the Aſſembly, any of theſe propoſitions may 
be in themſelves, the greater is the miſchief that may reſult 
from ſuch an irregular introduction of it. Introduced ſingly, 


each at its proper time, each one might have been carried: 
introduced 
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introduced one upon the back of the other, each ſtands in the 
other's way, each throws another out, and a confuſion is raiſed 
to which they all of them fall a ſacrifice at once. 

The enforcing this law of unity, and guarding it as well from 
intentional and inſidious, as unintentional violations, is one of 
the uſes that concur to evince the importance of keeping the 
compoſition, which is the ſubject of debate, expoſed to the view 
of the whole Aſſembly: but of this in another place *. 


„„ TRACT TT Fo 


As to this point, ſo far as concerns as well the negative put by 
the general propoſition to the introduction of extraneous matter, 


as the choice of the exceptions, the Britiſh practice is exactly 
conformable to the regulation above propbſed. But in reſpect of 
the details relative to the mode of conducting the ſeveral buſt- 
neſſes which form the matter of thoſe exceptions, it has been 
deemed open to improvement, in a variety of particulars, which 
will preſent themſelves as we advance. 


„ WY. T 6oÞ . FE f Es 


OF the French practice relative to this point, ſome intimation 
has been given under the preceding head. What farther remains 
to be ſaid of it, will more conveniently be referred to the next. 


The points themſelves being ſo intimately connected, and the 


practice relative to each being a conſequence of the ſame prin- 
ciple, it is next to impoſſible, upon any one of theſe topics, to 
avoid touching upon the reſt. ? 


—_— 
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see Eſſay III. 


CHAPTER 


= > | [Ess Ax VI, 


) ͤ;ũ V V. 


Principal Points continued. 


Point IV. The PROCESS of DEBATING diftine# from, and 
prior to, that of VoTING. 


Queſtions, with Anſwers exhibiting Reaſons. , 


QuesTion I. WHY not allow any vote to be given till the 
debate is finiſhed ? 

ANSWER. I. That the deciſion given may not prove an impro- 
per one, on the ſcore of its having been built upon 7n/ufficient 
and partial grounds. 

To vote for or againſt a motion, is to judge, to exerciſe the 
office of a judge: to ea for or againſt it, is to exerciſe the 
function of an advocate. To vote before any one elſe has ſpoken in 
the debate, is to judge altogether without documents, altogether 
without grounds : to vote while there ſtill remains any one to 
ſpeak, who has any thing to ſay, is to judge without documents 
pro tanto. Is there any one Member whoſe ſpeech is to be looked 
upon as proper to be attended to in this view? So, for the ſame 
reaſon, muſt that of every other: ſince, abſtraction made of 
the differences in point of talent between individuals, diffe- 
rences of which no general rules can take cognizance, every 
man's ſpeech preſents juſt the ſame probability of affording uſe- 


ful lights, as that of every other. 
: 2, That 


I 
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2. That the deciſion given may not be expoſed to the danger of 
proving an improper one, on the ſcore of its being expreſſive of a 
will different from the real will of the majority of the Aſſembly.— 
Conceive a liſt of Members, ſpeaking in a fixed order, and each 
man giving his vote, as his turn comes, at the end of his ſpeech, 
or without making any ſpeech, as he thinks fit. The firſt upon 
the liſt, after having ſaid what he thinks proper, gives his vote; 
all the others, down to the laſt, give their votes on the ſame fide. 
The laſt, when it comes to his turn, gives a contrary vote, ground- 
cd on arguments which had happened to eſcape all the preceding 
voters, but which, when once brought to light, ſtamp conviction 
on their minds. What is the conſequence ? A deciſion is given, 
purporting to want but one voice of being an unanimous one: 


but, in fact, contrary to the unanimous will of all the Members, 


whoſe decition it purports to be, 


SLE IS 5M FEATS 1 CT: a5 


IN all political aſſemblies, the idea of which would be pre- 


ſented by that name to an Engliſhman unacquainted with, or 


not thinking of, the ſtate of things in France, the Britiſh prac- 


tice agrees perfectly with the recommendation given by this 
article; ſo perfectly, that it is to the rule itſelf that he would 
probably ſtand indebted for the firſt conception of its being poſ- 
fible to depart from it. 

The mode of proceeding in Courts of Juſtice on this head, 
might indeed, if conſidered in this point of view, furniſh an 
exception to this rule: but in this point of view an Engliſhman 
would not be apt to conſider it, the buſineſs of a Court of Juſ- 
tice ſtanding upon a footing altogether peculiar in this reſpect, 
as will be ſeen hereafter. 

FRENCH 


Pr 
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1 C 


Tur French practice, relative to this important point, is ſo 
inextricably inter woven with the practice obſerved, in the ſame 
country, in relation to the other leſs important points, of which 
the enumeration has been already made, that to touch upon any 
one of them, without encroaching upon the reſt, is ſcarcely 
poſſible. 1 255 ; 

The proceſs of ſpeaking ſeems ſcarcely to have been diſtin- 
guiſhed from that of voting, or the thing called a ſpeech from 
the thing called a vote, even in idea; the ſame terms, opinion 
and avs, being employed, as we have ſeen, to denote, indiſcri- 
minately, the one or the other, or both together. Not being 
diſtinguiſhed in name, they would remain undiſtinguiſhed in 
exerciſe : and each man, in making his ſpeech, whether it con- 
ſiſted of ten words, or the amount of twice as many pages, would 
of courſe give his vote at the ſame time; and that perhaps with- 
out ſuſpecting that, in ſo doing, he was doing two different 
things at once. 

But, whatever each man choſe to ſay, whether barely enough to 
give that ſignification of his will which a bare vote would give, or 
enough to make a ſpeech of two or three hours in length, it hap- 
pened to be ſo ordered, that each man ſhould ſay it in a fixed order, 
as between man and man ; ſuch a Member, if preſent, always 
ſpeaking firſt, ſuch another ſecond, and ſo on. Precedence, that 
is, the order of ſitting, was carefully ſettled upon ſuch principles 
as were thought the proper ones in ſuch caſe : and pre- audience, 
including ſpeaking and voting, pre-audience, as a matter of in- 
ferior importance, was made dependent on precedence. From 


this combination, of confuſion in what required order, and order 
in 
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in what required none, reſults an effect which it is difficult to 
ſtate with any degree of ſeriouſneſs. The chance a mau has of 
gaining partizans to his opinion is proportioned, not to the 
cogency of his arguments, but to the fancied height of the place 
in which he fits. —Conceive this regimen adopted by the States- 
General, conſiſting, ſuppoſe, of 1100 members: he who fits 
firſt may hope to perſuade 1099 ; the hopes of his next neighbour - 
are confined to number 1098; and ſo down to the loweſt, who 
ſees nobody on whom his eloquence can make any effective 
impreſſion, but himſelf. 

On the other hand, the chance a man has of forming a right 
opinion, is exactly in the inverſe ratio of the chance he has of 
gaining partiſans to that opinion. He who has it in his power 
to govern every body, has it not in his power to receive lights 
from any body; he into whoſe lap the collected wiſdom of the 
whole Aſſembly is poured in a full tide, ſees no one to whom he 
can give the benefit of the illumination but himſelf, If the 
ingenuity of Government had employed itſelf in conſidering by 
what means wiſdom might be moſt effectually disjoined from 
power, no other method equally happy could poſlibly have been 
deviſed, | 

One glance more at the regulations of the Provincial Aſſem- 
blies : they will afford an inſtructive example or two of ingenuity 
and obſervation ſtruggling againſt precedent and prejudice. 

Firſt comes Haute Guyenne. Strangers to the principle of the 
identity of the motion and the reſolution grounded upon it, they 
had found themſelves entangled, in manner as above noted, with 
a multitude of avs, opinions, things that were neither motions | 
nor ſpeeches, nor votes, but ſomething betwixt all three, ſpringing 
out of one ſubject. The King's proviſional code had ordered the 
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reduction of theſe avis to two; viz. the two which after one 
round of avzs had found the greateſt number of voices in its favour. 
The conſideration of this article had ſuggeſted to the Guyenne 
Committee an imperfect view of the inconvenience of this orderly 
method of proceeding ; the avis of a member low ia the ſcale of 
opinans, though it was pgſſible it might be the better of the two, 
could not poſſibly have ſo many /uf/rages in its favour as that of a 
member higher in the ſcale might acquire. 'The remedy hit upon 
was not to keep the proceſſes of debating and voting ſeparate ; 
that was a ſtep too wide from precedent and eſtabliſhment to be 
thought of— but to have two rounds of avis. * Then (ſay the 
Committee), a man who upon the firſt round has heard the avis 
given ſubſequently to his own, with the reaſons that may have 
been produced in favour of them, may, upon the ſecond turn, 
ſacrifice his own to that of ſomebody elſe. That he may, is not 
to be diſputed : but will he? Unfortunately it is not quite ſo 
eaſy to human pride to adopt a right opinion after having avowed 
its oppoſite as before: and, if ſuch be the caſe between equals, 
how mult it be where the converſion cannot take place without 
mortifying the pride of rank as well as the pride of wiſdom ? 
This ſtep towards reaſon was thought, it ſhould ſeem, too 
bold. Seven years after this period the. Aſſembly of Orleans, 
though willing to do ſomething, had not reſolution however to 
venture quite ſo far T. It was ſettled, that “ for ordinary 
% buſineſs there ſhould be but one round of opinions, in which a 
«© man ſhould be allowed to develope his avzs; but that in mat- 


688 


* Haute Guyenne, I, 143; anno 1780. 


+ Orleans, page 168 ; anno 1787. 
| © ters 
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« ters that appeared to require diſcuſſion, the Preſident, in 
„ conjunction with the firſt opinans of each order *, ſhould 
« judge whether the matter ſubjected to i ˙ wauirdd two 
* rounds of opinions, and that this decifion ſhould precede the 
deliberation” . 

One Aſſembly there is, in which the proceſs of debating and 
that of giving the opinions are diſtinguiſhed and kept ſeparate ; 
and this is that of Picardy 4. The province neareſt to England 
has, on this important point, come over to the Engliſh prac- 
tice F. This coincidence however can ſcarcely be reckoned other 
than fortuitous ; it goes no farther : theſe opinions are the ſame in- 
determinate ſort of thing, or nearly fo, here as elſewhere : they 
are not mere ſpeeches indeed, but they are ſomething betwixt 


c 


* 


* By the firſt opinans of each order, I ſuppoſe was meant the firſt parcel of 
epinans if ſo, pity but it had been expreſſed ſo, 

N. B. The whole number of opinans ſtands, under this code of regulations, 
divided into parcels, four in a parcel; viz. one of each of the privileged 
Orders, and two of the Third Eſtate, Of this ſee more under the next head. 


+ What is meant by the word d#/:beration here.—Whether the arrété, the act 
or reſolution of aſſembly, which in the french nomenclature is frequently 
termed de/zberation, or the aſſemblage of acts whereby theſe avis are reſpectively 
exhibited by the individual members, is more than I can take upon me to ſay; 
I give the paſſage as I find it, The ſame confuſion pervades the Berri code; 
which has ſerved as a ſort of model to the reſt, and which, in this reſpect, has 
been but-too faithfully copied. 


t Picardie, p. 184, 13 Decembre 1787; Reglement II, Art. 5 & 6, 


$ . . . » Apres la propoſition chacun pourra, a ſon tour, faire telles obſer- 
vations qu'il jugera convenables . . 

La diſcuſſion de la propofition orealablement %%% FOR 114 20k 
opinions. 


(3 2 motions 
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motions and votes: they are ſorts of things of which an indefinite 
multitude are liable to ſtart up, and which, in Picardy as in 
Haute Guyenne, require force to reduce the number of them to 
two *, 

To wean a man completely from an error from which the 
chains of habit have rendered it difficult for him to break looſe, 
no recipe is ſo effectual as the indication of its ſource. In the 
preſent inſtance, the cauſe of this entanglement of two proceſſes, 
which, in point of utility it is ſo neceſſary to keep diſtin, may be 
traced pretty ſucceſsfully in two circumſtances. The one, which 
however may be looked upon as rather the effect than the cauſe, 
is the confuſion of ideas indicated by the equivocal nomenclature 
already noticed: the other is the junction of the two proceſſes in 
the practice of courts of juſtice, in which, as we ſhall preſently 
obſerve, ſuch a junction ſtands upon a very different ground, and 
is, in ſome caſes, not productive of any inconvenience, and in 
none, of any degree of inconvenience approaching to that of 
which it is productive in the caſe of a political aſſembly of any 
other kind. | 

While no difference was as yet deſcried between original mo- 
tion, motion in amendment, argument, and vote; —while men 
were as yet to learn how neceſlary the concurrence of all theſe 
objects is to the formation of a rational deciſion, how diſtinct 
they are in themſelves, and how important it is to keep them 
ſo when the art of applying a correction to the original pro- 
poſition, in ſuch manner as to enable the Aſſembly to chooſe 
between the propoſition uncorrected and that which would be the 
reſult of the correction, was as yet unknown ;—when, on offering 


—— — 


* Picardie, Reglement II, Art. 10. 


1 freſh 
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a freſh propoſition in the courſe of a debate, a man had not* yet 
learnt ſo much as to aſk himſelf what influence it would have, or 
what he meant it ſhould have, on the fate of another that was 
already on the carpet ;—what occaſion, what warning, what motive 
ſhould men have had for ſeparating—in ſhort, in this ſtate 
of the progreſs of intelligence, what poſſibility of ſeparating, 
argument from vote and that fo perfectly as that all the argu- 
ments ſhould be exhibited at one time, and all the votes at 
another? In common diſcourſe, though the diſtinction equally 
exiſts, no ſuch ſeparation uſually takes place; and common diſ- 
courſe is not only the natural, but till ſome particular reaſon 
preſents itſelf to the contrary, the proper model for regular 
debate. 

All objects preſent themſelves at firſt appearance in the lump; 
diſcrimination and ſeparate nomenclature are the tardy fruit of 
reflection and experience. In Europe a dog and a horſe are 
become different animals; at Otaheite the firſt horſe was a great 
dog. 

Not only in the unfettered intercourſe of common converſation 
is this ſeparation neglected, but the caſe is the ſame in the regu- 
lated practice of the ſpecies of political Aſſemblies inſtituted for 
the purpoſes of juſtice. This practice is the model which the 
legiſlators of the modern Provincial Aftemblies, and before them 
thoſe of the ancient Provincial States, would naturally have before 
their eyes; it is from this ſource that the ſpirit of their laws 
would naturally be drawn. 

The mode of proceeding in the States General, which ought 
naturally to have been the model for popular or pretended-popular 
aſſemblies, was too unſettled to ſerve as a model for any thing, 


even for itſelf. 


Courts 
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Courts of Juſtice muſt have exiſted at all times, and every 
where; and every where, and at all times, the members of them 
muſt have delivered arguments and given votes. 

That the regulations given proviſionally to the Wee 
Aſſemblies by royal authority, or thoſe ſettled by the Aſſemblies, 
had lawyers for their authors, we are no where told, as it is not 
natural that we ſhould be. That matters of law ſhould be given 
to a lawyer to draw up, is however nothing more than natural: 
but to a lawyer the model of perfection is naturally the practice 
of his court. 

That ſuch ſhould have been the regimen purſued by Judges in 
Courts of Juſtice, is not to be wondered at; nor, in Courts of 
juſtice, where the number of the Judges is very ſmall, and which 
confine their tranſactions to the buſineſs of adminiſtering juſtice, 
is it to be blamed. The principal Courts of juſtice in France, the 
Courts of Parliament, though always abundantly too numerous 
for Courts of Juſtice, were at their firit inſtitution leſs ſo than at 
preſent : and it was at that early period that their practice in this 
particular muſt neceſlarily have been ſettled. 

Theſe judicial Aſſemblies, and the ſort of adminiſtrative bodies 
formed by the Provincial Aſſemblies, were ſo far analogous, that 
both ſorts were aſſemblies of a political nature; both had pro- 
poſitions to decide upon, reſolutions to form, and votes to give. 
But there is one point in which the analogy totally fails ; and 
this point, obvious as it appears when once ſtarted, ſeems totally 
to have eſcaped the obſervation of the man of law. In judicial 
aſſemblies, in as far as they act judicially, no reſolution comes 
to be formed, no vote comes to be given, not even that of him 
who ſtands foremoſt upon the liſt, till after the queſtion. has 


. undergone a full and elaborate diſcuſſion by advocates on both 
I iche 
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ſides. But in political aſſemblies, in the narrower ſenſe of the 
word, in aſſemblies legiſlative, adminiſtrative, or merely popular, 
there is no ſuch diſtinct claſs of perſons; at leaſt none ſuch has, 
any where that I recollect, made its appearance hitherto ſeparate 
from the reſt, In aſſemblies of theſe latter deſcriptions each 
member unites in his ſingle perſon the diſtin, and in a certain 
ſenſe oppoſite characters of advocate and judge. By his vote he 
exerciſes the latter function; by the part he takes in the debate, 
by his ſpeech in a word, and in the caſe of the author of a 
motion, by the making of that motion, he exerciles the former. 
He who, ſtanding firſt upon the liſt of ſpeakers, gives his vote 
at the concluſion of his ſpeech, without hearing any of the 


others, acts exactly as a preſiding Judge. would do, who ſhould. 


begin with giving an opinion in favour of the Plaintiff or of the 


Defendant, without hearing a ſyllable from the parties or their 


advocates on either ſide.— I miſtake ; he adds till worſe ; he de- 
cides not gnorantly, without hearing any thing from any body; 
but partially, after hearing only on one ſide. A propoſition of 
ſome ſort or other is upon the carpet ; it muſt have had ſomebody 
for its introducer : this introducer has been heard in favour of 
it: it is therefore upon this partial repreſentation only that the 
vote of the member who ſtands firſt upon the liſt muſt, under this 
regimen, be formed. 

In the judiciary line, the French and Britiſh practice on this 
head are ſimilar in appearance, without being ſo in effect. In both 
inſtances each man's vote, it is true, follows immediately upon his 
ſpeech : but in the Britiſh practice this uſage is attended with no 


inconvenience: the ſenior Judge, from being the firſt to ſpeak. 


and to give his vote, loſes nothing in poigt of intelligence; the 
junior Judge, from being the laſt, loſes nothing in point of 


influence. 


' 
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influence. Why ? Becauſe the ſpeeches they make in public, the 
ſpeeches they are beard to make, are not the ſpeeches by which 
their judgments have been determined: in a word, their ſpeeches 
are not debates. What debates may happen to take place among 
them, are always private; they are carried on in whiſpers, or out 
of court among themſelves. Before any one begins to ſpeak, every 
one of them knows the mind of every other: their ſpeeches ac- 
cordingly are addreſſed, not to one another, but to the parties 
and the audience. Their object in making theſe ſpeeches is not 
to make proſelytes of one another: that object is either already 
compaſſed, or recogniſed to be unattainable: their object, if 
unanimous, is to inſtruct the audience, and plead each man in 
favour of the whole number: if there be a difference of opinion 
(an incident, in South Britain at leaſt, very rare) to defend and 
juſtify at the bar of the public, each man his own fide. 

How happens this ?—Becauſe the ſmallneſs of their number 
renders this kind of concert practicable, In England, in ordinary 
caſes, the number 1s not more than four ; they fit cloſe together : 
the whiſper of a moment is ſufficient to inform them whether 
the opinion of the three junior Judges coincides with that of the 
chief : if it does not, an adjournment of the cauſe, to give them 
an opportunity of debating the matter over in private, is the con- 
ſtant conſequence. 

When the whole twelve form themſelves into one court, an 
incident that does not take place perhaps ſo often as four times 
in a twelvemonth, the ſmall increaſe in number reſulting from 
the junction makes, in this reſpect, no difference; here, as in 
the other caſe, the public declaration of opinions is conſtantly 


preceded by private conference. | 
In 
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In the Court of Juſtice compoſed by the Houſe of Lords, the 
numbers, and other circumſtances, being fo widely different, the 
practice is accordingly different. The number who have a right 
to be preſent is very large; the number actually preſent is liable 
to prodigious fluctuation: the Members of this large body are 
not collected together in one place, are not in the conſtant habit 
of living with one another, as are the Members of that ſmall 
brotherhood : among the Lords there can be no general con- 
ference but in a formal debate ; accordingly, among them the 
proceſs of debating is as diſtin from that of voting, when 
they act in their judicial capacity, as when they act in their 
legiflative. 

The French Parliaments, at leaſt the principal body of that 
denomination, the Parliament of Paris, bear, in relation to the 
points in queſtion, a much greater reiemblance to the Houſe 
of Lords than to the ordinary Courts of Juſtice in Great Bri- 
tain, and particularly in England. The number commonly 
preſent in the Houſe of Lords, is ſcarcely equal to the num- 
ber commonly preſent in the Parliament of Paris, when all 
the Chambers are aſſembled. When that body, ſtepping aſide 
out of the track of juſtice, takes cognizance of buſineſs ap- 
pertaining to the departments of legiſlation and adminiſtration, 
its numbers, inſtead of being leſs than on the other occaſions, 
are commonly greater; both by the extraordinary affluence 
drawn by the importance of the buſineſs, and by the addition 
of the Peers, whoſe preſence on ſuch great occaſions is commonly 
requeſted, Yet in no inſtance, as far as I have been able to learn, 
does this Aſſembly ever depart from the judiciary uſage of con- 
founding the two proceſſes of debating and voting, in manner 


above mentioned. 
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Principal Points continued. 
Point V. In Debating, no fixed Order of Pre- audience. 


Qyeftions, with Anſwers exhibiting Reaſons. 


WIV not admit of any fixed order of pre- audience in de- 


bate? 


ANSWER. 1. Becauſe a fixed order is unfavourable to the 
growth of that intelligence, on which rectitude of deciſion in 
great meaſure depends: to wit, in as far as intelligence is the 
fruit of induſtry, excited by emulation. 

A man who finds himſelf low upon the liſt, may, in ordinary 
caſes, naturally expect to find his arguments foreſtalled : and, 
the lower he is, the leſs will it appear to be worth his while to 
be at the pains of ſtudying the ſubject, for ſo ſmall a chance of 
diſtinguiſhing himſelf, or being of uſe. Should ſuperior ability 
or perſeverance now and then get the better of this obſtacle, 
ſtill it is an inconvenience in itſelf, and a diſheartening circum- 
ſtance to reflect on, that his arguments cannot be produced till 
after the attention of the hearers may have been exhauſted, and 


their appetite palled. 
In 
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In this line, as in every other, the leſs a man's faculties ſeem 
likely to be worth, either to himſelf or others, the leſs labour 
will be beſtowed in cultivating them. 

2. It tends to waſte time by encreaſing the quantity of uſe- 
leſs diſcourſe. 

What is loſt in point of intelligence, may be made up in 
words. A man who ſtands high upon the liſt, ſtanding in 
that conſpicuous ſtation, and finding himſelf perpetually called 
upon to ſpeak, may fancy himſelf bound, as it were, to obey 
the ſummons, and ſpeak at any rate, as it were in his own 
defence. Something he muſt every now and then ſay, to the 
purpoſe or not to the purpoſe, willing or unwilling, prepared 
or unprepared, For jo many days together nothing but a filent 
vote? This will never do: 1 muſt make ſomething of a ſheech 
to-day, or people will begin to loo upon me as nobody. 

Thus, while the able and willing are ſhoved out of the liſt 
of ſpeakers with one hand, the ill-qualified and unwilling are 
dragged into it with the other, 

3. It tends to diminiſh the meaſure of inteHigence imparted 
to the Aſſembly, and thence to diminiſh the chance in fa- 
vour of rectitude of decifion, in another way; viz. by pre- 
venting that concert between perſons poſſeſſed of different 
talents, that caſting of the different parts, which may be fo 
neceſſary to the diſplaying of the ſtrength of the caule on every 
ſide to the beſt advantage. 

One man, for inſtance, ſhall be fitteſt for ch buſineſs of 
ſtatement and narration : 

Another man, who is capable of urging this or that argu- 
ment with a ſuperior degree of force, ſhall be unable to gralp 


the whole compages of the buſineſs: 
H 2 A third, 
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A third, who can begin nothing of himſelf, ſhall be ex- 
cellent at improving an hint given by another, or correcting an 
etror, or ſupplying a deficiency: 

A fourth, though ſparingly endued with the power of in- 
vention, ſhall be good at ſumming the arguments offered by 
others, and putting each argument in its proper place. 

A fixed order, with its blind inflexibility, ſhall chop and 
change all theſz parts, turn topſy - turvy the order deſigned 
by reaſon and by nature: the reaſoner ſhall ſtand before the 
narrator, and the recapitulator before both. 

Setting aſide the caſe of previous concert, and - ſuppoſing 
the order to be fixed any how, ſome error may be advanced 
by a man, ſay in matter of fact, ſay in matter of argument, 
which, as it happens, ſomebody of thoſe who ſpoke before 
him is in a condition to correct, but no one of thoſe who 
are to ſpeak after him. —What follows ?—That if the rule of 
fixed pre-audience be obſerved, the error mult paſs uncorrected, 
and be received for truth. So often as this happens to be the 
caſe, —and there is no occaſion on which it may not happen, — 
truth and this rule are incompatible. 

4. It tends to ſtrengthen whatever hold might be obtain- 
able by ſeductive influence; and thereby to throw diſcourage- 
ment in the way of ſincerity and truth. 

Every man having to ſay ſomething in his turn, and to ſhew 
the ſide he takes, by his vote at leaſt, if not by a longer ſpeech, 
thoſe who ſtand loweſt upon the lift will be obliged, whether 
they will or no, to ſee, and it will be known that they ſee, the 
part that is taken by every man who ſtands above them. But of 
this more fully under the next head. | 


5. Conſidered in {pert to its influence on the rights of indi- 
| viduals, 
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viduals, it puts all the Members upon an equal footing : and 
on this head at leaſt, equality is juſtice. Whatever be the 
advantage of ſpeaking before or after another man, no reaſon can 
be given why one Member ſhould enjoy it in preference to 
another : the conſequence 1s, they ought all to have an equal 
chance for it. 

In point of real importance, this laſt conſideration ranks at 
a great diſtance behind the preceding ones. In thoſe caſes it is 
the intereſt of millions that is concerned: in this, it is the 
intereſt of units. But even this ought not to paſs unnoticed ; 
for millions are compoſed of units. And, in the preſent in- 
ſtance, it is the intereſt of the units that is the moſt palpa- 
ble, and the moſt immediately at ſtake, 


LETTER PFRACTICT: 


Tur order in which Members ſpeak, is that in which they 


happen to preſent themſelves for that purpoſe “*; which they 
do by riſing from their ſeats F. In caſe of doubt which per- 
ſon, out of a number, was up firſt, it is the province of the 


Speaker to decide | ; that is to ſay, proviſionally ; for ultimately 
nothing can be decided but by the Houſe d. Upon each occa- 


ſion, the race, if ſo one may term it, is renewed ;. by ſtarting 
up ſecond, on any occaſion, a man does not acquire the 
right of being heard firſt upon a ſucceeding one. 


12 L 


* II. Hatſell. Commons Journals, 2d May, 1604. 
+ Ibid. 76. 
+ Ibid, 
$ Ibid, Commons Journals, 2d May, 1604, 
This 
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This mode is liable to inconveniences, which a perſon not 
rendered inſenſible to them by habit, will not find it difficult 
to divine; and which will be conſidered, and a remedy en- 
deavoured to be found for them, farther on. But theſe in- 
conveniences are nothing in compariſon of the advantage gained 
by the avoidance of thoſe which, we have ſeen, are the inevi- 
table reſult of every kind of fixed order whatever. 

In the Britiſh practice, the fundamental principle is equality: 
and here, in preſcribing equality, public utility concurs, as we 
have ſeen, with juſtice, In the particular courſe taken to en- 
force and apply the principle, injuſtice, or at leaſt the danger 
or appearance of it, as we ſhall ſee hereafter, have inſinuated 
themſelves. But under the greateſt practicable degree of in- 
juſtice, its efficacy on this head can never fail of meeting with a 
powerful controul in the influence of Chance : that incorruptible 
power, which in this, as in ſo many other inſtances, is the 
beſt guardian and firmeſt protector that Equality can have. At 
the worſt it is but occaſional injuſtice ; and between occaſional 
and conſtant injuſtice there is no compariſon. 
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In the Engliſh dies we have ſeen diſorder at the ſur- 
face, utility and juſtice at the bottom. In the French, we ſhall 
ſee order at the ſurface, inconvenience and injuſtice under- 
neath : the private injuſtice palliated, or rather modified in dif- 
ferent ways ; but the public inconvenience remaining unaltered, 
and in full force. | 

In the code of regulations adopted by the firſt of the two 
pattern-Aſſemblies, the provincial Aſſembly of Berri, the fol- 
lowing is the courſe laid down. The Eccleſiaſtical Members 

L are 
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are to /t and ſbeaꝶł in the order of their nomination to their 
reſpective benefices* : the Nobleſſe, in the order of their age +: 


the Third Eſtate, according to an order which it is declared 
ſhall be fixed as between the diſtricts which they repreſent f. 
The monſter Equality being thus, by different proceſſes, ex- 
tirpated from the three different claſſes of citizens, order, good 
order, bon ordre, as doubtleſs it appeared, was eſtabliſhed, and 
the duty of the Legiſlator done. 

The Clergy, it is to be obſerved, ſtand firſt in dignity ; after 
them the Nobleſſe; the Third Eſtate in the rear. Accordingly, 
the Clergy are placed all together at the right of the Preſi- 
dent; the Nobleſſe, on his left; and the Third Eſtate, below 
them, on each ſide 9d. The important article of fitting being 
thus adjuſted, upon ſtrict conſtitutional principles, the infe- 
rior buſineſſes of ſpeaking and voting admitted of a tempera- 
ment. Accordingly, for the purpoſe of opining, the whole 
Aſſembly, conſiſting, when full, of 48 Members, (excluſive of 
the two Procureur-Syndics) is conſidered as diſtributed into 
parcels: 12 parcels, 4 in each parcel : the four conſiſting of an 
Eccleſiaſtic, a Noble, and two of the Third Eſtate. He who 
ſits uppermoſt of the Eccleſiaſtics is thus joined with him 
who fits uppermoſt of the Nobleſſe, and with the two who 
ſit uppermoſt of the Third Eſtate ; and ſo downwards through- 


out the liſt. 


* Berri, vol. I. anno 1778. Reglement pour la Conyocation & la Forma- 
tion de PAſſemblee, Sec. II. Art. 5. p. 35. 
+ Ibid. III. 7. p. 37. 
+ Ibid. IV. 13. p. 40. 
S Ibid. I. 10. p. 31. 
If, 
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If, by this expedient, the individuals concerned were ſatisfied, 
that was one great point gained. What was gained in the 
other points ? 

1. Nothing in point of emulation. 

2. Nothing in point of ſaving time and words. 

3- Nothing as to the convenience of caſting the parts, or cor- 
recting miſtakes. | 

4. A ſmall matter as to the diminution of undue influence. 
This influence, as between men of different claſſes, is reduced 
in ſome degree : but the influence of man on man, in the 


ſame claſs, is left untouched *. 


*The ſmall utility of the arrangement in this point of view, is more parti- 
cularly obſervable in the inſtance of the Eccleſiaſtical order; in which ine- 
quality of dignity is liable to be connected with ſubordination in point of 
power. When a Biſhop, for example, and a number of his dioceſans, fit in 
the ſame Aﬀſembly—a caſe exemplified, perhaps, in every one of theſe Aſſem- 
blies—none of theſe ſubordinates can open his mouth, till after the ſuperior 
has declared his pleaſure, If an hiſtoriographer of theſe Aſſemblies is to be 
believed *, a Biſhop, in one of them, was explicit enough to declare, that an 
Eccleſiaſtic ought always to be of the ſame opinion with his Biſhop. Admit 
this propoſition, and a good deal of time might be ſaved from conſumption, as 
well as a good deal of truth from violation, The multitude of the Members, 
one of the moſt formidable rocks which the inſtitution of the States-General 
is expoſed to ſplit upon, might be moſt happily reduced by giving, to every 
Biſhop choſen, the proxies of as many of his ſuffragans as are returned with 
him. I mention this only in the way of illuſtration, not as affording a ſpeci- 
men of a mode of thinking which can poſſibly be a general one. The anecdote, 
probably heightened, or grounded upon ſome haſty expreſſion, would not have 
been given by the author from whom I take it, but for its ſingularity, It 
would be injuſtice to the nation, as well as to the order, to view it in any 


other light. 
* Reſultat des Aſſemblies Provinciales, 890, 1788. P. 25. 
| 5, Nothing 


Cnay. VI.] No fixed Order of Pre- audience. 57 


5. Nothing in the article of equality. Where all have a 
right to be upon an equal footing, every ſcheme of preference 
is equally unjuſt, 

In the ſecond of theſe two original Aſſemblies, that of Haute- 
Guyenne, a fixed order 1s ſettled upon the ſame principles, with 
ſome little variation as to the details: ® and, as a fruit of the 
experience gained in the two years that had elapſed between the 
inſtitution of the two aſſemblies, and as a means of providing the 
more effectually againſt any violations of this good order, it is 
provided, in terms more poſitive than thoſe employed in the Berri 
code, that no member ſhall give his avis till called upon by the 
Secretary for that purpoſe. + The end in view was, I ſuppoſe, 
to prevent interruption: but the means employed are ſuch as 
render the exerciſe of every member's right dependent upon their 


ſervant's pleaſure Þ. 
In the Aſſembly of the Notables of 1787, another conch was 


* Haute Guyenne, page 119; anno 1780. Sect. I, Art. 15. 
+ Ibid, Art. 21, page 121. 


Wherever the exerciſe of a right is deemed invalid till after ſome act hat 
been performed by a particular individual, that individual, however inſignifi- 
cant in other reſpects, poſſeſſes thereby a negative upon the exerciſe of that 
right : and though he might not venture to exerciſe ſuch a negative upon his 
own bottom, he might, when ſupported by a faction. 

It was thus the French Parliaments, and particularly that of Paris, from 
having in their cuſtody the regiſters on which new laws were to be entered. 
acquired very happily a ſort of negative in legiſlation. It is to ſome ſuch 
circumſtance, little heeded at its commencement, that arbitrary power owes 
in many inſtances its only checks. But in the ſame way may liberty be checked 


and fettered by arbitrary power. 


Essav VI, Parr I. 1peeſeribed 
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preſcribed by royal mandate. The voices [voi] * were here 
to be taken, not in the order of fitting, which we may be ſure 
was the order of dignity, but in the reverſe of that order, This 
courſe was directed to be obſerved as well in full aſſembly, as in 
the ſeven Committees into which the Aſſembly was immediately 
broken down . 

This plan, with all its impropriety, was no inconſiderable 
improvement. It was the leaſt bad of all fixed orders that could 
be deviſed. The influence of will on will is thus reduced to 
its minimum; as far as the quantum of influence is to be meaſured 
by the degree of dignity. Other advantages might be pointed 
out, were it worth while to ſpend words in meaſuring ſhades of 
inexpediency, with perfect expediency in full view. 


— * —_——_——_ 


* What do voices ee [voix]” mean here? Speeches only, or votes only, or 
hoth together? The Royal mandate does not ſay, and a ſtranger may be per- 
mitted not to know. In practice, Iam inclined to think it was conſtrued to 
mean votes, or at leaſt the ſhort and ſummary opinions given inſtead of votes. 
A debate muſt have preceded, if what I underſtand from good authority be 
true ; and that carried on in a mode not only as irregular as the Engliſh, 
but rather more ſo. Half a dozen voices at a time, I am aſſured, was: no 
uncommon concert; ſo natural is the connection between bad government and 
anarchy. . | | 

To this arrangement the dignity of rank found, one may ſuppoſe, no great 
difficulty in reconciling itſelf, Monteſquieu's ſtory of the Spaniard-and the 
Portugueſe would naturally come to mind. No matter what the place, ſo it 


diſtinguiſhes me from you. 

+ Proces-Verbal, p. 78, in-8vo, Paris, 1788. 

It puts one in mind of Solon legiſlating for the Athenians, and giving 
them not good laws, but the beſt they could be brought to bear. But ſince 


that day national wiſdom among our Athenians has made an immenſe ſhoot z: 
and they are become ripe for good laws, if ever a people were. 


CHAPTER 


Char. VII.] 1 
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Point VI. SIMULTANEITY of be Vor ES. 
Queſtions, with Anſwers exhibiting Reaſons. 


Wavy require the votes to be given all at once, rather than 
one after another, according to a predetermined order ? 
ANSWER. 1. To fave time:—of which, in a numerous aſſembly, 
the taking the votes one after another, though it were in the moſt 
expeditious mode poſſible, muſt occaſion an enormous waſte. 
Imagine the States General of France voting, in the order of 
2gular ſucceſſion, upon every motion, how much ſoever in courſe ; 
and contraſt this proceſs with that obſerved in the Britiſh Houſe 
of Commons, open, as I conceive it will be found to be, to 
further improvements. In the Houſe of Commons, when there 
is no diviſion, as is the caſe with perhaps ninety-nine motions 
out of a hundred, the buſineſs of taking the votes is the affair of 
two inſtants: one in which the affirmative votes, the other in 
which the negative votes, are called for. In the States General of 
France, under the regimen ſuppoſed, that ſame buſineſs would be 
the affair of about eleven hundred ſuch inſtants: that is, about 
five hundred times as much time would be conſumed in th: latter 
caſe as in the former. One might even ſay more: for when 
eleven hundred votes are given one after another, accounts muſt 
I 2 be 
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be taken, whatever be the eventual diſparity, and a deal of time 
conſumed, in taking care not to omit any man, nor count the ſame 
man more than once. 

2. To leſſen the efficacy of undue influence. 

I fay only to leflen it; for if two men are abſolutely and bond 
de agreed to play the parts of maſter and ſlave, or pope and devotee, 
what poſſible means will there be of hindering them? Neither 
the proceſs of crying Aye or No, nor that of holding up hands, can 
be rendered ſo exactly fimultaneous, but that, if the tlave is 
bond fide upon the watch, he may wait to obſerve the part taken 
by the maſter's voice or hand, ſo that his may take the ſame. 
But to the flave who feels an inward diſpoſition to rebel, the 
practice of ſimultaneity may upon occaſion furniſh excuſes that 
may ſtand a better or worſe chance of being accepted; I beg a 
thouſand pardons ; I took another man's hand for yours. —1f I have 
acted honeſtly for this once, it was through miſtake : the matter 
appeared unfortunately ſo clear to me, that I made no doubt of finding 
your hand on the ſame fide. 

Wherever a loop-hole offers itſelf, at + wich. probity may make 
its eſcape from the trammels of ſeductive influence, it is plain 
that too much care cannot be taken to leave it open. See, in 
another Eſſay, the Chapter on the caſes where the ſecret mode of 
taking the votes is the proper one. 

The concealment thus recommended is not that which forms 
the inconvenience, where there is any, reſulting from the ſecret 
mode of voting. It is only the will of the ſeducer that is con- 
cealed, for the moment, from the knowledge of the voter; not the 
conduct of the voter that is concealed, at the long run, from the 


knowledge of the public. 
The 
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The reſult of a deciſion given in this ſummary way map, it is 
true, come to be done away by another deciſion, given on the ſame 
queſtion, in the exact and regular mode: but this latter oppoſes, 
or at leaſt may be made to oppoſe, to improbity, other checks 
which are peculiar to itſelf: of which in another place *. 


SS AE SS EM FRASTT LC HS. 


Tur mode of voting purſued in the Britiſh practice accords thus 
far with the recommendation given by this theory. In the ſum- 
mary way, the voices given on each fide are all lifted up promiſ- 
cuouſly, and at the fame inſtant. In the regular mode, on a diviſion, 
all the feet move promiſcuouſly and as faſt as they can. A diviſion 
is not conceived to be either a proceſſion, or a dance. 

In both caſes the practice is not free from particular inconve- 
niences, which will be repreſented, and remedies propoſed for 
them, in another place. In both caſes the outlines might be better 
filled up than they are; but the outlines themſelves are juſt. 

In point of diminution of undue influence, the advantage gained 
is perhaps no great matter. It is out of the queſtion altogether in 
the regular mode, where the part taken by every body, being 
deliberate and conſpicuous, mult be obſerved by every body: 
and in the ſummary mode it cannot be expected to amount to 
much, on thoſe great queſtions of national importance where 
Party puts its ſhoulders to the taſk, and the part to be taken in 
the Houſe is previouſly ſettled, by moſt of the members, at private 
or leſs public meetings. But ſtill there are not wanting a multi- 


—— 


* See the Eſſay on publicity with regard to the proceedings of a political 
aſſembly. Eſſay II. 


tude: 
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tude of occaſions on which, under favour of this part of the 
diſcipline, Probity may make its eſcape from Undue Influence. 
Let the advantage gained in this way amount to ever ſo little, 
it is ſo much got out of the fire. 


TRE. MM © IM . 


Ix the French practice the ſpeeches, where a man has any thing 
to ſay, are made in a predetermined order, as we have ſeen: and 
as each man's vote comes immediately after or inſtead of—in 
ſhort, is confounded with his ſpeech, hence vote follows after 
vote, as ſpeech does after ſpeech. 

Speaking with an eye to the States General, I have brought to 
view the enormous quantity of time which, upon this plan of 
regular ſucceſſion, the mere operation of voting muſt, of itſelf, 
in an aſſembly ſo numerous, unavoidably conſume; but when 
to this one adds the proceſs of debating, and the multitude 
of ſpeeches which, in an aſſembly of eleven hundred perſons, all 
picked men, ſelected for their talents by and out of four and 
twenty millions of people, may be extorted in a manner by the 
conſiderations above mentioned, the imagination ſtarts at the 
idea. - 

In a company like the Provincial Aſſemblies, conſiſting of no 
more than eight and forty perſons, this inconvenience might 
chance well enough not to riſe to ſuch a magnitude as to attract 
notice, But even in an Aſſembly like that of the Notables of 
1787, conſiſting of one hundred and forty-four, it ſeems already 
to have been apprehended. For this conſideration muſt, at leaſt, 
have been among the number of thoſe, in virtue of which ſuch haſte 


was made to break down that Aſſembly into ſeven Committees, 
of 
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of 20 or 22 each, as ſoon as formed. In the courſe of 62 days the 
plenum ſat but fix times : and on none of thoſe days do the tranſ- 
actions, as repreſented by the Proces-Yerbal, ſeem to leave any 
room for a debate. In full aflembly nothing ſeems to have been 
done but hearing papers read, and ſpeeches of ceremony pro- 
nounced, 

Even in the Provincial Aſſemblies, conſiſting of but forty-eight 
members, it ſeems to have been a principle, to do the buſineſs as 
much as poſſible in Committees, conſiſting of no more than a 
dozen members. In ſome of them, according to their hiſtorio- 
grapher *, a regulation is eſtabliſhed, not to take into conſideration 
any buſineſs in full aſſembly, that has not, in its paſſage from the 
Committee in which it originated, gone through the other three. 
This he looks upon as © neceſſary, in order to avoid, as much as 
« poſſible, the noiſe and buſtle to which debates carried on in 
© numerous aſſemblies are expoſed. + 

Theſe obſervations, and many others that might be added, from 
to beſpeak a general apprehenſion of the impoſſibility of carrying 
on bufineſs in the French mode in numerous aſſemblies: that is, 
not only in ſuch as would be eſteemed numerous in England, but 
in aſſemblies, for example, conſiſting of half a hundred, or even 
ſo few as a quarter of an hundred perſons. How muſt it fare 
then with the States General, and its eleven hundred members ? 
Is it to have no general will? Is it, like the firſt Aſſembly of the 
Notables, to fit for no other purpoſe than to hear papers 
which would have been better read than heard, and ſpeeches. 
which might as well have been neither read nor heard ? | 

Is no buſineſs to originate there? Nothing to be done but to 
pronounce definitively, and in g/obo, upon ſome voluminous draught 


* Rcſultats des Aſſemb. Prov. p. 18. + Ibid. 1 
tranſmitted 
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tranſmitted from ſome fmall and ſelect Committee? It is a fallacy 
then to ſpeak of its having a will of its own : it is a fallacy to 
ſpeak of it as poſſeſſing the power of the people. The real poſ- 
ſeſſors of the power of the people are the members of this oli- 
garchy ; the ſelect Committee. But of this more fully in another 


place. 


OBSERVATIONS. 


Tu circumſtance that ſerved us to account for the uſage 
relative to the fourth point, will afford us a means equally natural 
of accounting for the practice relative to the preſent head. 


Between the practices of ſpeaking in ſucceſſion, voting in ſuc- 
ceſſion, and confounding ſpeech with vote, the connection is not, 


it is true, a neceſſary one. Speeches night be made in turn, and 
yet votes given all at once. Speeches might be made in the order 
in which perſons bappened to riſe to ſpeak, or in any other un- 
certain order, while votes were given in a fixed order, 

But the connection, though not neceſſary, was natural. Why? 
Becauſe it was natural that judicial aſſemblies ſhould have ſerved 
asa model: and in judicial afſemblies it was as natural that the 
Judges ſhould ſpeak in a fixed order, determined by the joint in- 
fluence of rank and ſeniority, as that each man ſhould ſpeak and 
vote at the ſame time. | 

It was a natural courſe, which, as far as judicial practice is 
concerned, is ſufficient here: whether, in the inſtance of that 
practice, it be of all others the moſt expedient, is a queſtion 
that belongs not to the preſent purpoſe, 
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